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United States Court of Appeals 

for the District of Columbia 


No. 7995 


CLARENCE C. MOORE, PAUL 0. LLOYD, AND THE 
AETNA CASUALTY AND SURETY COMPANY, A 
CORPORATION, Appellants, 


SIDNEY L. HECHINGER, AN INDIVIDUAL, TRADING 
AS HECHINGER COMPANY, Appellee . 


BRIEF ON BEHALF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal, taken by Clarence C. Moore, Paul 0. 
Lloyd, and The Aetna Casualty and Surety Company, a cor¬ 
poration, (plaintiffs below and appellants herein) from a 
Judgment 1 entered by the District Court of the United 

1 The court below wrote an Opinion, upon which the Order and Judgment 
was entered, holding that plaintiffs Clarence C. Moore, and Paul O. Lloyd, 
were not proper parties plaintiff in the cause. The Order and Judgment en¬ 
tered by the Court dropped these persons as parties plaintiff. Cf. Opinion, 
and Order and Judgment. (Appendix, pp. 20, 25.) 

Whether the Order and Judgment thus entered is a final judgment (from 
which an appeal lies as a matter of right to this Court), or whether the Order 
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States for the District of Columbia, on June 25,1941. (Ap¬ 
pendix, p. 25.) Notice of Appeal, and Cost Bond on Ap¬ 
peal, were filed June 27, 1941. (Appendix, pp. 27, 28.) 

Jurisdiction of this Court is derived from Code D. C., 
1901, Sec. 226 (Code D. C., 1929, Title 18, Sec. 26). 

STATEMENT OF CASE. 

The action filed by the plaintiffs herein is a Third-Party 
Negligence Subrogation Action, brought by Clarence C. 
Moore and Paul 0. Lloyd, injured employees, and The Aetna 
Casualty and Surety Company, a corporation, workmen’s 
compensation insurance carrier, against Sidney L. Hech- 
inger, a person other than the employer, to recover dam¬ 
ages for his negligence which caused injury to said em¬ 
ployees while engaged in their employment. 2 

The facts alleged in the Complaint are as follows: 

Prior to and on October 17, 1938, plaintiffs Clarence C. 
Moore and Paul 0. Lloyd were employees of one William J. 
Eastburn, a painting contractor in the District of Columbia. 
As an employer, and under the requirements of the District 
of Columbia Workmen’s Compensation Act, Eastburn car¬ 
ried a policy of workmen’s compensation and employers 
liability indemnity insurance with plaintiff The Aetna 


and Judgment is an interlocutory order (from which a special appeal must 
be sought by petition), is difficult to determine. [Code D. C., 1929, Title IS, 
Sec. 26.] Accordingly, plaintiffs are appealing both specially and generally. 
Sec Burke’s Notes on Practice—Court of Appeals, District of Columbia, (Sec¬ 
ond Edition) Sec. 103, Special Appeals, pp. 48-49 (citing Fifth Congregational 
Church v. Bright, 28 App. D. C. 229, [Cert. den. Bright v. Fifth Congregational 
Church, 205 U. S. 541, 27 S. Ct. 788, 51 L. ed. 921]; Barlccr Painting Co. v. 
Brother of Painters, Decorators, etc., (Docket No. 4587) 57 App. D. C. 322, 
23 F.(2d) 743, [Cert. den. 276 U. S. 631, 48 S. Ct. 324, 72 L. ed. 74]). Appel¬ 
lants requested in their petition for allowance of special appeal (filed June 30, 
1941, Case No. 7956), that this Court defer action thereon until this general 
appeal came before the Court. 

2 The action herein is a. statutory, jury action to recover damages arising 
from the common-law negligence of a third-party, and was brought under 
Section 33, District of Columbia Workmen’s Compensation Act. [Act of Con¬ 
gress, May 17, 1928, 45 Stat. 600, c. 612, making applicable the provisions of 
the Longshoremen’s and Harbor Workers’ Compensation Act (U. S. C. A., 
Title 33, Chap. 18, § § 901 et seq.) as a compensation act for the District of 
Columbia]. 
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Casualty and Surety Company, an insurance corporation. 3 
This policy was in force during the happening of the mat¬ 
ters complained of. 

Prior to and on said October 17, 1938, Eastburn was the 
contractor for the painting of a ceiling in a certain store 
building, occupied by the Giant Food Shopping Center, Inc., 
in the District of Columbia. On said date, and prior there¬ 
to, plaintiffs Clarence C. Moore and Paul 0. Lloyd were em¬ 
ployed as painters by Eastburn, and were engaged in paint¬ 
ing the ceiling in said store building. In the course and 
performance of this painting work, it was necessary for 
Eastburn, the employer, to construct and erect a scaffold 
for use by Moore and Lloyd. 

For a long time prior to, and on, October 17, 1938, defen¬ 
dant Sidney L. Hechinger, an individual trading as Hech- 
inger Company, was engaged in lumber and millwork busi¬ 
ness in the District of Columbia, and in selling to the gen¬ 
eral public lumber, timber, millwork and other like products 
for use in the construction and building industries. In the 
conduct of his business, the defendant, and his agents, ser¬ 
vants and employees, held themselves out to the public, and 
to persons engaged in building and construction work, as 
especially experienced in and qualified to furnish and sup¬ 
ply lumber, timber and millwork specially suited for specific 
purposes in building construction work. 

On or about October 8, 1938, Eastburn, employer, had 
bought from defendant Hechinger, and said defendant had 
sold and delivered, certain lumber and timbers, including 
2" x 6" x 16' Fir timbers, for scaffolding. These were rep¬ 
resented by the defendant, acting by and through his agents, 
servants and employees, to be “Four-Square” timbers, and 
timbers “Good For Scaffolding.” In these circumstances, 
it was the duty and obligation of defendant Hechinger, and 
his agents, servants and employees, to furnish and supply 
lumber and timbers, including 2" x 6" x 16' Fir timbers, for 

s The policy contained the required and standard provisions found in such 
contracts; and the pertinent provisions were alleged in substance in the Com¬ 
plaint. (Appendix, p. 4-5.) 
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scaffolding, which were in fact “Four-Square” timbers, and 
timbers “Good For Scaffolding”. Notwithstanding his 
duty in the premises, but wholly disregarding the same, and 
the representations made in respect of the lumber and tim¬ 
bers, defendant Hechinger, his agents, servants and em¬ 
ployees, in violation thereof, sold lumber and timbers which 
were not “Four-Square” timber, and which were not “Good 
For Scaffolding”. He negligently and carelessly, sold, fur¬ 
nished and delivered timbers which were sap wood, w T hich 
were defectively cut from the outside of the log and imme¬ 
diately under the bark, which had “slopes” and turning and 
twisting of the grain therein, which were cut from very old 
trees, which were defective in strength and unsuitable for 
scaffolding, and wherein the grain was not uniform. 4 

On or about October 17, 1938, Eastburn constructed and 
erected a scaffold for the painting of said ceiling in the 
store building, in which the lumber and timbers, sold, fur¬ 
nished and delivered by the defendant were used. By rea¬ 
son of the negligent and careless acts and omissions of the 
defendant, and while plaintiffs Clarence C. Moore and Paul 
0. Lloyd were standing on the scaffold, one of the said 
2" x 6" x 16' timbers broke, hurling them to the concrete 
floor. 

As a result of the breaking of this timber, causing collapse 
of the scaffold, plaintiffs Clarence C. Moore and Paul 0. 
Lloyd received fractures of their respective left os calci, 
with permanent injuries resulting therefrom, and other in¬ 
juries. Clarence C. Moore and Paul 0. Lloyd received and 
accepted medical and surgical care and treatment, hospital¬ 
ization, etc., from, and were paid compensation by, plain¬ 
tiff The Aetna Casualty and Surety Company, under 
Awards duly entered by the Deputy Commissioner, District 
of Columbia Workmen’s Compensation Act. The relative 
rights of the respective employees (Clarence C. Moore, and 
Paul 0. Lloyd), and the compensation insurance carrier 

* The Complaint was drawn ex delicto, and it specifically and affirmatively 
set forth the matters wherein the defendant was guilty of negligence. (Cf. 
Complaint, pp. 7-8, infra Appendix.) 
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(The Aetna Casualty and Surety Company) under Section 
33, District of Columbia Workmen’s Compensation Act, as 
against the negligent third person (Sidney L. Hechinger) 
were alleged. Damages, to be distributed as provided in 
Section 33(e), District of Columbia Workmen’s Compensa¬ 
tion Act, were sought (Clarence C. Moore and The Aetna 
Casualty and Surety Company—$25,000.00) (Paul O. Lloyd 
and The Aetna Casualty and Surety Company—$15,000.00). 5 

Defendant Sidney L. Hechinger appeared and filed three 
motions, only one of which is material to the questions here 
presented. 

By his Motion To Drop Certain Parties As Parties Plain¬ 
tiffs (Cf. Motion—Appendix, pp. 18-19), defendant asserted: 

“1. The complaint is for damages for personal in¬ 
juries in subrogation under the District of Columbia 
Workmen’s Compensation Act. 

“2. Plaintiff The Aetna Casualty and Surety Com¬ 
pany paid certain compensation to plaintiffs Clarence 
C. Moore and Paul O. Lloyd respectively, in pursuance 
to orders respectively entered by the Deputy Commis¬ 
sioner. 

“3. The acceptance of such compensation by said 
plaintiffs under the District of Columbia Workmen’s 
Compensation Act and as shown by the complaint, op¬ 
erated as an assignment to the employer by said plain¬ 
tiffs of all their rights and claims of any character to 
recover any alleged damages against the defendant. 0 


o Detailed allegations were made in the Complaint respecting the injuries 
and damages suffered by the employees, the Awards entered by the Deputy 
Commissioner, the payments of compensation made, and the medical, surgical 
and hospital benefits furnished, by the compensation insurance carrier there¬ 
under, and the respective amounts thereof. The relative rights of the respec¬ 
tive employees and the compensation insurance carrier under Compensation Act, 
Sec. 33(e), were pleaded. 

The allegations of the Complaint followed those which were considered and 
approved by the Supreme Court of the United States in the Declaration filed in 
the case of Aetna Life Insurance Co. v. Moses, 287 U. S. 530, 53 S. Ct. 231, 
77 L. Ed- 477 (reversing Aetna Life Insurance Co. v. Moses, 61 App. D. C. 
74, 57 F.(2d) 440). 

«By this motion, defendant asserted: (a) that plaintiffs Clarence C. 
Moore and Paul O. Lloyd, (employees) had divested themselves of all sub¬ 
stantive rights in the action to recover damages; (b) that said plaintiffs 
could not be proccdurally joined as parties plaintiff in the cause; and (c) that 
the right of action was vested solely in the employer. 
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After oral argument, and upon further consideration of 
the case upon written briefs, the Motions Justice (Morris, 
J.) filed a written Memorandum Opinion in the cause. (Cf. 
Memorandum Opinion—Appendix, infra p. 20-25.) 

Upon his view of the pertinent sections of the District 
of Columbia Workmen’s Compensation Act, the Federal 
Rules of Civil Procedure, and certain decisions of the 
courts, the Motions Justice decided that: 

u # • # * 

“The plan of the Employee’s Compensation Act 
clearly negatives any right on the part of the employee 
to have suit instituted against a third party, if such 
employee elects to receive compensation. In such cir¬ 
cumstances, the employer is expressly given the power 
to compromise with such third person, either without 
or after instituting such proceedings. The employee is 
given no power to control or veto such compromise. 
Such interest as the employee may have in any surplus 
recovered arises only after the recovery of such surplus, 
and such right as he may have hereto is against the 
employer as statutory assignee, and not against the 
third party. 7 Judge Parker, speaking for the Circuit 
Court of Appeals for the Fourth Circuit, in the case of 
Hunt v. Bank Line, supra, stated: 

“ ‘As to the provision that the employee who has 
accepted compensation shall be entitled* to any ex¬ 
cess over reimbursement which the employer may re¬ 
cover in his suit against a third person, we think it 
clear, in the light of the other provisions which we 
have discussed, that this was not intended to give 
to the employee who had accepted compensation 
any right or interest in, or control over, the cause 
of action which is assigned by the act to the employer. 
• * * the employee, having accepted the compensation 
which the law has fixed, has no further interest in the 

7 Thus, the court below held:—(a) that plaintiffs Clarence C. Moore and 
Paul O. Lloyd, employees, have no substantive rights in the cause of action 
filed against defendant Sidney L. Hcchinger; (b) that any right of said 
employees to participate in the distribution of money damages which may be 
recovered against defendant Sidney L. Hechinger is wholly contingent and 
arises “only after the recovery of such surplus;” (c) that as to any sur¬ 
plus recovered in damages, the only rights of said employees are against the 
employer [William J. Eastburn] as statutory assignee, and not against the 
third party. 
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matter, unless the employer decides to sue and suc¬ 
ceeds in recovering more than is necessary for his 
reimbursement. Then, and not until then, the inter¬ 
est of such employee arises. And this is given by the 
statute to the employee, not, we think, because he is 
deemed to have any interest in the cause of action, 
but to avoid the unseemly spectacle of the employer 
realizing a profit from his injury.’ (Italics sup¬ 
plied.) 

“It cannot be assumed that, by the adoption of the 
Federal Rules of Civil Procedure, it was intended to 
disturb the respective rights of the employer and em¬ 
ployee prescribed in this important social legislation. 
I cannot conclude that any employee electing to receive 
compensation retains the right to participate as plain¬ 
tiff in an action which, by the statutory provisions, has 
been assigned to his employer. It is my conclusion that 
he is not, within the meaning of Rule 17(a), a real party 
at interest in such action. 8 

“The motion to drop the plaintiffs, Clarence C. 
Moore and Paul 0. Lloyd, will be granted.” 

In accordance with the Opinion, the court below entered 
its Order and Judgment on June 25, 1941, dropping Clar¬ 
ence C. Moore and Paul 0. Lloyd as parties plaintiff. (Ap¬ 
pendix, pp. 25-26.) This appeal is taken from that Order 
and Judgment. 


STATEMENT OF POINTS. 

1. The court below erred in holding that plaintiffs Clar¬ 
ence C. Moore and Paul 0. Lloyd, injured employees, have 
no substantive rights in the cause of action filed against 
defendant Sidney L. Hechinger, the negligent third-party 
tortfeasor. 


s The court below overrode the express provisions of Sec. 33(e), District of 
Columbia Workmen’s Compensation Act, in holding that the employees were 
not real parties in interest, and were improperly joined as plaintiffs in the 
cause. Furthermore, its ruling disregards the decision of the Supreme Court 
of the United States, which controls the question. Cf. Aetna Life Insurance 
Co. v. Moses, 287 U. S. 530, 53 S. Ct. 231, 77 L. cd. 477. 
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2. The court below erred in holding that the rights of 
Clarence C. Moore and Paul O. Lloyd, injured employees, 
were wholly contingent, and that such rights arise only 
after the recovery of a surplus of money damages in the 
third-party subrogation negligence action. 

3. The court below erred in holding that the rights of 
Clarence C. Moore and Paul 0. Lloyd, injured employees, 
were wholly contingent, and enforceable only against the 
employer as statutory assignee. 

4. The court below erred in holding that Clarence C. 
Moore and Paul O. Lloyd, injured employees, were not “real 
parties in interest,” who may properly be joined as plain¬ 
tiffs under the Federal Rules of Civil Procedure. 

5. The court below erred in holding that a motion to 
drop certain parties as parties plaintiff was available in 
law to defendant Sidney L. Hechinger, third-party tort¬ 
feasor, where the defendant was in fact subjected to only 
one action, and where he cannot question the distribution 
of the damages which may be recovered herein. 

6. The court below erred in entering the order and judg¬ 
ment granting motion to drop certain parties plaintiff. 


SUMMARY OF ARGUMENT. 

I. 

The court below erred in construing Section 33, District 
of Columbia Workmen’s Compensation Act, and the sub¬ 
stantive rights of the injured employees thereunder. 

n. 

The injured employees were real parties in interest, and 
could be joined as plaintiffs under the Federal Rules of 
Civil Procedure. 
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ARGUMENT. 

The decision of the court below, dropping Clarence C. 
Moore and Paul 0. Lloyd, injured employees, as parties 
plaintiff, is erroneous. Furthermore, it is a departure from 
the decision of the Supreme Court of tiie United States in 
the case of Aetna Life Insurance Co. v. Moses, 287 U. S. 530, 
53 S. Ct. 231, 77 L. ed. 477. 


I. 

The court below erred in construing Section 33, District of 
Columbia Workmen’s Compensation Act, and the sub¬ 
stantive rights of the injured employees thereunder. 

The instant case is one wherein the common-law action 
for negligence, brought against the third-party tortfeasor, 
is filed under Section 33, District of Columbia Workmen’s 
Compensation Act. 

That section of the compensation act (U. S. C. A., Tit. 33, 
Chap. 18, § 933) provides: 

“£ 933. Compensation for injuries where third per¬ 
sons are liable, (a) If on account of a disability or 
death for which compensation is payable under this 
chapter the person entitled to such compensation de¬ 
termines that some person other than the employer 
is liable in damages, he may elect, by giving notice to 
the deputy commissioner in such manner as the com¬ 
mission may provide, to receive such compensation or 
to recover damages against such third person. 

“(b) Aceptance of such compensation under an 
award in a compensation order filed by the deputy com¬ 
missioner shall operate as an assignment to the em¬ 
ployer of all right of the person entitled to compensa¬ 
tion to recover damages against such third person. As 
amended June 25, 1938, c. 685, § 12, 52 Stat. 1168. 

am m m # 

“(d) Such employer on account of such assignment 
may either institute proceedings for the recovery 
of such damages or may compromise with such third 
person either without or after instituting such pro¬ 
ceeding. 
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“(e) Any amount recovered by such employer on 
account of such assignment, whether or not as the re¬ 
sult of a compromise, shall be distributed as lollows: 

“(1) The employer shall retain an amount equal 
to— 

“ (A) the expenses incurred by him in respect to 
such proceedings or compromise (including a rea¬ 
sonable attorney’s fee as determined by the deputy 
commissioner); 

“(B) the cost of all benefits actually furnished 
by him to the employee under section 907; 

“(C) all amounts paid as compensation; 

“(D) the present value of all amounts thereafter 
payable as compensation, such present value to be 
computed in accordance with a schedule prepared 
by the Commission, and the present value of the 
cost of all benefits thereafter to be furnished under 
section 907, to be estimated by the deputy com¬ 
missioner, and the amounts so computed and esti¬ 
mated to be retained by the employer as a trust 
fund to pay such compensation and the cost of 
such benefits as they become due, and to pay any 
sum finally remaining in excess thereof to the per¬ 
son entitled to compensation or to the representa¬ 
tive; and 

“(2) The employer shall pay any excess to the 
person entitled to compensation or to the representa¬ 
tive. As amended June 25, 1938, c. 685, S 12, 52 Stat. 
1168. 

Ci * * * * 

“(i) Where the employer is insured and the insur¬ 
ance carrier has assumed the payment of the compensa¬ 
tion, the insurance carrier shall be subrogated to all 
the rights of the employer under this section. Mar. 4, 
1927, c. 509, $ 33, 44 Stat. 1440, as amended June 25, 
1938, e. 685, $$12, 13, 52 Stat. 1168.” 

Under the provisions of this section, oud the substitutive 
rights (jorented thereby, plaintiff The Aetna Casualty and 
Surety Company, as the compensation insurer entitled to 
reimbursement by subrogation, and plaintiff’s Clarence C. 
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Moore and Paul 0. Lloyd, as the injured employees entitled 
to participate in the recovery in damages, are the parties 
who have substantive rights to enforce agaianst the third- 
party tortfeasor. The section is explicit as to these rights. 
The decisions have recognized them. Aetna Life Insurance 
Co. v. Moses, 287 U. S. 530, 53 S. Ct. 231, 77 L. ed. 477. 

In Aetna . Life Insurance Co. v. Moses, supra, (a negligent 
death case), the Supreme Court considered the relative 
substantive rights of tlie compensation insurance carrier 
and the beneficiary, under the District of Columbia AYork- 
men’s Compensation Act. The Court there said: 


“But the cause of action against a third party which 
is thus cast upon the employer is not to be maintained 
exclusively for his own benefit. From the proceeds of 
the litigation or compromise the employer is directed 
by § 33 (e) to retain an amount equal to his disburse¬ 
ments in securing them, the cost of benefits furnished 
by him to the employee, amounts paid as compensation, 
and the present value of all amounts which it is esti¬ 
mated are payable as such. The latter sum is to be 
held by the employer ‘as a trust fund to pay such com¬ 
pensation as it becomes due and to pay any sum in 
excess of such compensation to the person entitled to 
such compensation or to the representative.’ Any 
amount recovered above that required for these pur¬ 
poses is to be paid by the employer directly ‘to the 
person entitled to compensation or to the representa¬ 


tive. ’ 

“In the case where the employee survives and ac¬ 
cepts compensation as the only person entitled, it is 
clear that the statutory assignment vests in the em¬ 
ployer the full right to recover damages from the third 
person. Double recovery by the employee, compare 
Mercer v. Ott, 78 \Y. Yu. 629, 89 S. 10. 952; Fox v. 
Dallas Hotel Co. Ill Tex. 461, 240 S. AY. 517, is thus 
avoided. Yet the employer is permitted to share in the 
recovery only to the extent of his own liability, com¬ 
pare Travelers Ins. Co. v. Brass Goods Alf'g. Co., 239 
X. Y. 273, 146 X. 10. 377, 37 A. L. R. 826, and anv excess 


goes to the injured employee.'’ 
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Again: 

* But the insurance company and the widow, 
both in her own right and as administratrix, are in¬ 
terested in the recovery. Under the common law prac¬ 
tice, the defendant may not complain if the employer 
indicates their beneficial interests by bringing the 
action to their use as well as to his own. See Southern 

R. Co. v. Carter, 139 Ga. 236, 238, 77 S. E. 21; Pearce 
v. Twichell, 41 Miss. 344, 346; Atkins v. Moore, 82 Ill. 
240, 241; compare Roof v. Chattanooga Wood Split 
Pullv Co. 36 Fla. 284, 293, 18 So. 597. * * 

In Paxos v. Jarka Corp ., 314 Pa. 148, 171 Atl. 468, the 
Court said: 

“In determining whether this action was properly 
instituted by the employer, consideration must be given 
the acts of Congress which control the substantive 
rights involved. Before this action was started, an 
award had been made to the employee, Strong, under 
the Federal Longshoremen’s and Harbor Workers’ 
Compensation Act, March 4, 1927, c. 509, 44 Stat. 1924 
(33 U. S. C. A. § 901 - 950). As a result, the employer 
was substituted as ‘Assignee,’ to the rights of the em¬ 
ployee to the extent of the compensation payments; he 
thereby acquired the legal rights of the employee for 
redress against the tort-feasor. ‘The Compensation 
Act permits him to enforce them in his own name.’ 
Aetna Life Insurance Co. v. Moses, 287 U. S. 530, 53 

S. Ct. 231, 233, 77 L. ed. 477. Under Aetna Life Insur¬ 
ance Co. v. Moses, supra, appellant’s liability is mea¬ 
sured by the injury caused the employee. It can there¬ 
fore make no difference to appellant whether the 
amount recovered from it goes to the injured person or 
to his employer or both, as long as no additional liabil¬ 
ity is imposed. Plaintiff Strong’s substantive right 
was controlled by the federal law, which allocates a 
portion of that ‘right’ to parties who share in the relief 
of the injury.” 

Federal cases have recognized, without contest or ques¬ 
tion raised, that the employer or insurance carrier is not 
vested with the entire cause of action against the third- 
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party tortfeasor, and that the employee is a proper party. 

R. C. Huffman Const. Co. v. East Coast Foundry & B. 
Co., (C. C. A. 5th), 112 F(2d) 684, was an action brought 
by East Coast Foundry & Boiler Company for the use and 
benefit of the insurance carrier and Bradford, injured em¬ 
ployee, under the provisions of the assignment clause of 
Sec. 33 of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act. (U. S. C. A., Tit. 33, § 933). 

In Weldon v. United States (C. C. A. 1st), 65 F(2d) 748, 
a libel against a ship as third-party tortfeasor expressly 
stated that the sums recoverable under the Longshoremen’s 
and Harbor Workers’ Compensation Act had been assigned 
by force of Sec. 33 to the employer, the Carroll Company, 
and that the libel was brought for the benefit of the em¬ 
ployer and employee under the provisions of the Act. 

State courts have considered the substantive rights, and 
who may be proper parties, in like actions. 

In Scott v. Missouri P. R. Co., 333 Mo. 374, 62 S. W. (2d) 
834, it was held that, although the Kansas Compensation 
Act did not provide for a joint action, there was not a mis¬ 
joinder of an injured employee and the insurer of his em¬ 
ployer as parties plaintiff in an action against a third person 
alleged to be liable for the employee’s injury. 

In McGuigan v. Allen, 165 Minn. 390, 206 N. W. 714, it 
was held that it was optional with the employer [insurance 
carrier], when subrogated to the rights of the employee or 
his dependents, to bring such an action or contest one al¬ 
ready commenced; but the action is not for his exclusive 
benefit, because the employee, (or his dependents in case 
of death) are entitled to the excess over the amount ex¬ 
pended by the employer [insurer] for compensation. 

In State use of State Accident Fund v. New York, Phila¬ 
delphia <& Norfolk R. Co., 141 Md. 305, 118 Atl. 795, the 
Maryland Act gave an insurance company, or the State 
Accident Fund, the right to enforce for its benefit, as the 
case might be, the liability of a person other than the em¬ 
ployer to pay damages for an injury on account of which 
the statutory compensation had been claimed and allowed. 
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It was there held that an employer, whose liability had 
been fully discharged by the insurer, was not a necessary 
party to an action by the insurer to enforce the liability of 
the other person (Third-Party) to which the act referred. 
It was held that as the widow of the deceased employee had 
a contingent interest in the recovery under the act, it was 
not improper to name her as one of the parties for whose 
use the action by the insurer was instituted. 9 

Under Section 33 of the District of Columbia Workmen’s 
Compensation Act, plaintiffs The Aetna Casualty and 
Surety Company, Clarence C. Moore and Paul O. Lloyd, 
are real parties in interest whose substantive rights arise 
from the same facts and circumstances and should be tried 
and litigated in one action. The Aetna Casualty and Surety 
Company, as the compensation insurer subrogated to the 
rights of the employer under Section 33(a), (b), (e) and 
(i), and the injured employees who are entitled to receive 
additional damages as, if and when recovered, are properly 
named in the complaint. 

The case of Hunt v. The Bank Line , 35 F(2d) 136, cited 
by the Court as the basis for its opinion is not controlling. 
That was a case decided before the decision of the Supreme 
Court of the United States in Aetna Life Insurance Com¬ 
pany v. Moses (287 U. S. 530, 33 S Ct. 231, 77 L. ed. 477), 
and is not authority for the principles here claimed. In that 
case Hunt, a longshoreman employee of a Stevedoring Com¬ 
pany was hurt in the course of his employment through 
alleged negligence of the Bank Line, one of whose steamers 
he was loading. Hunt elected to accept compensation. After 
making a demand upon his employer (the Stevedoring 
Company), or its Workmen’s Compensation Insurance car- 


0 Under the rules of common law pleading, applicable in States where code 
practice has not been adopted, an action can only be maintained in the name 
of a “legal plaintiff.” Nevertheless, those persons who have a beneficial in¬ 
terest and distributive right in the recovery were properly named as “use 
plaintiffs.” Cf. Aetna Life Insurance Company v. Moses, 287 U. S. 530 53 
S. Ct. 231, 77 L. ed. 477. 

Under code practice, and the Federal Rules of Civil Procedure, actions are 
brought in the names of the “real parties in interest.” All persons who have 
a distributive right and share in the recovery may join as plaintiffs. 
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rier, to bring an action against the alleged negligent third- 
party (the Bank Line), Hunt attempted to file a common 
law action for negligence against the Bank Line, although 
he had theretofore accepted his compensation benefits. It 
so happened that the Workmen’s Compensation Insurer of 
the Stevedoring Company was also the public liability in¬ 
surer of the Bank Line. Accordingly, the insurance com¬ 
pany had not instituted a subrogation action under the 
compensation act against the Bank Line (its liability as¬ 
sured) because this action would have been in fact a taking 
of money out of one pocket of the insurance company and 
putting it in another. The Court there held, and only held, 
that by accepting his compensation, Hunt had precluded 
himself from maintaining an action as the “sole legal plain¬ 
tiff”. The case is not authority for defendant’s assertion 
that Clarence C. Moore and Paul 0. Lloyd, the injured em¬ 
ployees herein, are not real parties in interest properly 
named plaintiffs under the new Federal Rules of Civil Pro¬ 
cedure. 10 

Upon principle and authority, we submit that plaintiffs 
Clarence C. Moore and Paul 0. Lloyd, injured employees, 
have substantive rights in the third-party negligence sub¬ 
rogation action. 

10 It will be observed that the Bank Line case concerned a controversy be¬ 
tween the injured employee and his workmen's compensation insurance car¬ 
rier which had not brought a third-party subrogation action. [This question 
was mooted in the case of Aetna Life Insurance Co. v. Moses, 287 U- S. 530, 
543-544, 53 S. Ct. 231, 77 L. ed. 477.] Furthermore, in the instant case, the 
workmen’s compensation insurer and the injured employees are in agreement 
to bring the action. We submit that it can be no concern of the third-party 
tortfeasor as to who are joined as parties plaintiff, so long as said defendant 
tortfeasor is not subjected to a. multiplicity of suits or split causes of action. 

The court below has adopted a dictum of Judge Parker in the Bank Line 
case as the basis for its decision that the injured employees have no sub¬ 
stantive rights in the instant action. 
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II. 

The injured employees were real parties in interest, and 
could be joined as plaintiffs under the Federal Rules of 
Civil Procedure. 

As a corollary to its holding that the injured employees 
retained no substantive rights under Section 33, District 
of Columbia Workmen’s Compensation Act, the court below 
held that Clarence C. Moore and Paul 0. Lloyd could not 
be joined as parties plaintiff under the Federal Rules of 
Civil Procedure. 

These Rules provide: 

“Rule 17. Parties Plaintiff a?id Defendant; Capacity. 
“(a) Real Party in Interest. Every action shall be 
prosecuted in the name of the real party in interest; 
but an executor, administrator, guardian, trustee of an 
express trust, a party with whom or in whose name a 
contract has been made for the benefit of another, or 
a party authorized by statute may sue in his own name 
without joining with him the party for whose benefit 
the action is brought; and when a statute of the United 
States so provides, an action for the use or benefit of 
another shall be brought in the name of the United 
States. 

<<• * • * 

“Rule 18. Joinder of Claims and Remedies. 

“(a) Joinder of Claims. The plaintiff in his com¬ 
plaint or in a reply setting forth a counter-claim and 
the defendant in an answer setting forth a counter¬ 
claim may join either as independent or as alternate 
claims as many claims either legal or equitable or both 
as he may have against an opposing party. There may 
be a like joinder of claims when there are multiple 
parties if the requirements of Rules 19, 20, and 22 are 
satisfied. There may be a like joinder of cross-claims 
or third-party claims if the requirements of Rules 13 
and 14 respectively are satisfied. 

u* # * * 

“Rule 19. Necessary Joinder of Parties. 

“(a) Necessary Joinder. Subject to the provisions 
of Rule 23 and of subdivision (b) of this rule, persons 
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having a joint interest shall be made parties and be 
joined on the same side as plaintiffs or defendants. 
When a person who should join as a plaintiff refuses 
to do so, he may be made a defendant or, in proper 
cases, an involuntary plaintiff. 

“(b) Effect of Failure to Join. When persons who 
are not indispensable, but who ought to be parties if 
complete relief is to be accorded between those already 
parties, have not been made parties and are subject to 
the jurisdiction of the court as to both service of 
process and venue and can be made parties without 
depriving the court of jurisdiction of the parties before 
it, the court shall order them summoned to appear in 
the action. The court in its discretion may proceed in 
the action without making such persons parties, if its 
jurisdiction over them as to either service of process 
or venue can be acquired only by their consent or volun¬ 
tary appearance or if, though they are subject to its 
jurisdiction, their joinder would deprive the court of 
jurisdiction of the parties before it; but the judgment 
rendered therein does not affect the rights or liabilities 
of absent persons. 

< ( • m # * >> 

Under the rules of common law pleading, Clarence C. 
Moore and Paul 0. Lloyd would have been joined as “use 
plaintiffs”. Cf. Aetna Life Insurance Company v. Moses 
(1933) 287 U. S. 530, 53 S. Ct. 231, 77 L. ed. 477. Paxos v. 
Jarka Corp. (1934) 314 Pa. 148,171 Atl. 468. Compare Need 
v. Buffalo R. <& P. R. R. Co. (1930) 103 Pa. Super. Ct. 218, 
158 Atl. 305. Even at common law those parties who had 
a beneficial interest in the distribution of damages could 
be joined as use plaintiffs. Cf. cases cited, supra. 

“ # * # But the insurance company and the widow, 
both in her own right and as administratrix, are in¬ 
terested in the recovery. Under the common law prac¬ 
tice, the defendant may not complain if the employer 
indicates their beneficial interests by bringing the ac¬ 
tion to their use as well as to his own. See Southern R. 
Co. v. Carter, 139 Ga. 236, 238, 77 S. E. 21; Pearce v. 
Twichell, 41 Mis. 344, 346; Atkins v. Moore, 82 Ill. 240, 
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241; compare Roof v. Chattanooga Wood Split Pullv 
Co., 36 Fla. 284, 293, 18 So. 597.” 

Aetna Life Insurance Company v. Moses, 287 U. S. 

530, 542-543, 53 S. Ct. 231, 77 L. ed. 477. 

The Federal Rules of Civil Procedure do not purport to 
introduce new technicalities into joinder of parties plaintiff 
in addition to those which existed at common law. 

CONCLUSION. 

Under a practical application of the Compensation Act, 
the decisions of the courts, and the Federal Rules of Civil 
Procedure, the instant case presents no misjoinder of 
parties plaintiff. The judgment of the court below should 
be reversed. 

Respectfully, 

Leonard J. Ganse, 

Carl F. Bauersfeld, 

Attorneys for Appellants. 
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United States Court of Appeals 


a District Court of the United States 

for the District of Columbia 

Civil Action No. 10026 

Clarence C. Moore, et al., Plaintiffs. 

v. 

Sidney L. Hechinger, an individual trading as Hechinger 

Company, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled ac- 
tion, to wit: 

I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

1 Endorsed: Filed Feb 4 1941 Charles E. Stew¬ 

art, Clerk 

Complaint for Damages for Personal Injuries , in Subroga¬ 
tion Under District of Columbia Workmen’s Compensa¬ 
tion Act. 

1. Jurisdiction of this Court is invoked under Code D. C. 
1929, Title 18, Chap. 3, Section 41, et seq.; and U. S. C. A., 
Title 33, Chap. 18, Section 901, et seq., as amended by Act 
of Congress, June 25, 1938, c. 685, §§ 12, 13, 52 Stat. 1168, 
made applicable as a District of Columbia Workmen’s Com¬ 
pensation Act by the Act of Congress, May 17, 1928, c. 612, 
45 Stat. 600. 
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2. Plaintiff, Clarence C. Moore, is an adult citizen of the 
United States, resident and domiciled in the District of Co¬ 
lumbia, and is a plaintiff herein in his own right as an em¬ 
ployee of one William J. Eastburn, injured through negli¬ 
gence of defendant Sidney L. Hechinger, an individual trad¬ 
ing as Hechinger Company, as hereinafter is more fully 

set forth. 

2 Plaintiff, Paul 0. Lloyd, is an adult citizen of the 

United States, resident and domiciled in the District 
of Columbia, and is a plaintiff herein in his own right as an 
employee of one 'William J. Eastburn, injured through neg¬ 
ligence of defendant Sidney L. Hechinger, an individual 
trading as Hechinger Company, as hereinafter is more fully 
set forth. 

Plaintiff, The Aetna Casualty and Surety Company, is an 
insurance corporation duly organized and existing under 
the law’s of the State of Connecticut, with its Home Office in 
the City of Hartford, in said State. The Aetna Casualty 
and Surety Company, a corporation, is duly qualified and 
authorized to write workmen’s compensation insurance in 
the District of Columbia, and is a plaintiff herein as the 
Workmen’s Compensation Insurance carrier which has paid 
compensation and hospital, medical and surgical benefits, 
etc., for said William J. Eastburn, employer, as hereinafter 
is more fully set forth. 

3. Defendant, Sidney L. Hechinger, is an individual trad¬ 
ing as Hechinger Company, and plaintiffs are informed and 
believe and therefore allege that said defendant is an adult 
citizen of the United States resident and domiciled in the 
District of Columbia. Said defendant is sued herein as a 
person other than said employer, William J. Eastburn, and 
as a negligent third party causing injury to said Clarence 
C. Moore and Paul 0. Lloyd, employees, and therefore 
liable in damages, within the meaning of the District of Co¬ 
lumbia Workmen’s Compensation Act, as hereinafter is 
more fully set forth. 

4. Plaintiffs, Clarence C. Moore, and The Aetna Casualty 
and Surety Company, a corporation, sue defendant Sidney 
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L. Hechinger, an individual trading as Hechinger Company, 
for that prior to, and on, to wit, the 17th day of October, 
1938, and during the time of the happening of the matters 
hereinafter set forth, plaintiff Clarence C. Moore was 
3 an employee of said William J. Eastburn, who was 
engaged in the painting contracting business in and 
about the District of Columbia. 

5. Plaintiffs, Paul 0. Lloyd, and The Aetna Casualty and 
Surety Company, a corporation, sue defendant Sidney L. 
Hechinger, an individual trading as Hechinger Company, 
for that prior to, and on, to wit, the 17th day of October, 
1938, and during the time of the happening of the matters 
hereinafter set forth, plaintiff Paul 0. Lloyd was an em¬ 
ployee of said William J. Eastburn, who was engaged in 
the painting contracting business in and about the District 
of Columbia. 

6. Prior to, and on, to wit, said 17th day of October, 
1938, and during the time of the happening of the matters 
hereinafter set forth, there was in force of law in the Dis¬ 
trict of Columbia a certain Act of Congress approved May 
17,1928 (c. 612, 45 Stat. 600), entitled “An Act to provide 
compensation for disability or death resulting from injury 
to employees in certain employments in the District of Co¬ 
lumbia, and for other purposes”, commonly known as the 
“District of Columbia Workmen’s Compensation Act”, by 
which it was provided, among other things, that the provi¬ 
sions of the Act entitled “Longshoremen’s and Harbor 
Workers’ Compensation Act”, approved March 4, 1927 (c. 
509, 44 Stat. 1424; TJ. S. C. A., Tit. 33, Chap. 18, as 
amended), including all amendments that might thereafter 
be made thereto, should apply in respect to the injury or 
death of an employee of an employer carrying on any em¬ 
ployment in the District of Columbia, irrespective of the 
place where the injury or death occurred, and further, that 
in applying such provision the term “employer” should be 
held to mean every person carrying on any employment in 
the District of Columbia, and the term “employee” should 
be held to mean every employee of any such person. 
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Said Act of Congress further provided, among other 
things, that every employer carrying on employment 
4 in the District of Columbia should be liable for, and 
should secure, the payment to his employees of com¬ 
pensation for injury or death that might occur to any such 
employee arising out of and in the course of said employ¬ 
ment, and further, that every employer doing business in 
the District of Columbia should secure the payment of com¬ 
pensation to his employees, payable under said Act, by in¬ 
suring and keeping insured the payment of such compensa¬ 
tion with any stock company or mutual company or associa¬ 
tion, or with any other person or fund, while such person 
or fund was authorized (A) under the laws of the United 
States or of any State, to insure workmen’s compensation, 
and (B) by the United States Employee’s Compensation 
Commission to insure payment of compensation under the 
Act of Congress aforesaid. 

7. (a) In accordance with the requirements of said Acts 
of Congress, and as an employer carrying on employment 
in the District of Columbia, said William J. Eastburn, on 
or about the 2nd day of November, 1937, applied for and 
entered into a contract and policy of Workmen’s Compen¬ 
sation and Employer’s Liability Indemnity Insurance with 
plaintiff, The Aetna Casualty and Surety Company, a cor¬ 
poration, which said contract and policy is to the Court 
here shown, by which it was agreed, among other things, 
that The Aetna Casualty and Surety Company, as respects 
personal injuries suffered by employees of said William J. 
Eastburn, would pay promptly to any person entitled there¬ 
to, under the District of Columbia Workmen’s Compensa¬ 
tion Act, and in the manner therein provided, the entire 
amount of any sum due, and all installments thereof as they 
might become due, to such person because of the obligation 
for any such injury imposed upon said William J. East¬ 
burn under said Acts of Congress, and further, to pay for 
the benefit of such person the proper cost of whatever med¬ 
ical, surgical, nurse or hospital services, medical or surgical 
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apparatus or appliances and medicines, required by the pro¬ 
visions of said Workmen’s Compensation Law. 

5 (b) Said contract and policy further provided that 

all provisions of the Workmen’s Compensation Law 
covered thereby should be and remain a part of said con¬ 
tract as fully and completely as if written therein, so far 
as they might apply to compensation or other benefits for 
any personal injury covered by said policy, while said policy 
should remain in force. 

(c) Said contract and policy further provided, among 
other things, that The Aetna Casualty and Surety Company 
would indemnify said William J. Eastburn against loss by 
reason of the liability imposed upon him by law for dam¬ 
ages on account of such injuries to such of his employees as 
were legally employed wherever such injuries might be sus¬ 
tained within the territorial limits of The United States of 
America or the Dominion of Canada. 

(d) Said contract and policy further provided, among 
other things, that the obligations of The Aetna Casualty and 
Surety Company under Paragraph One (a) of said policy 
were the direct obligations and promises of said company 
to any injured employee covered thereby, that to each such 
employee the company was thereby made directly and pri¬ 
marily liable under said obligations and promises, and that 
said contract so made for the benefit of such employees 
should be enforceable against the company by any such 
employee at any time and in any manner provided by law, 
whether claims or proceedings were brought against the 
company alone, or jointly with said William J. Eastburn, 
as the employer. 

(e) Said contract and policy further provided, among 
other things, that The Aetna Casualty and Surety Company 
should be subrogated in case of any payment under said 
policy, to the extent of such payment, to all rights of recov¬ 
ery therefor vested by law either in said William J. East¬ 
burn, as employer, or in any employee or his dependents 
claiming thereunder, against persons, corporations, asso¬ 
ciations or estates. 
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8. Said contract and policy was in force from, to wit, the 
2nd day of November, 1937, until, to wit, the 2nd day of 
November, 1938. 

6 9. Prior to, and on, to wit, the 17th day of Octo¬ 
ber, 1938, said William J. Eastburn was a contractor 

for the painting of the ceiling in a certain store building, 
occupied by the Giant Food Shopping Center, Inc., situated, 
to wit, at No. 845 Bladensburg Road, Northeast, in the Dis¬ 
trict of Columbia. 

10. Prior to, and on, to wit, said 17th day of October, 
1938, plaintiffs Clarence C. Moore and Paul 0. Lloyd were 
employees of said William J. Eastburn, and prior to and on 
said date were employed by said William J. Eastburn as 
painters, and were then engaged in painting the ceiling in 
said certain store building, occupied by said Giant Food 
Shopping Center, Inc., situated, to wit, at No. 845 Bladens¬ 
burg Road, Northeast, in the District of Columbia. 

11. In the course and performance of said painting work, 
it became and was necessary for said William J. Eastburn, 
employer, to construct and erect a certain scaffold for use 
by said Clarence C. Moore and Paul 0. Lloyd in painting 
the ceiling aforesaid. 

12. For a long time prior to, and on, to wit, said 17th day 
of October, 1938, defendant Sidney L. Hechinger, an in¬ 
dividual trading as Hechinger Company, was engaged in 
the lumber and millwork business in the District of Colum¬ 
bia, and in selling to the general public lumber, timber and 
millwork, and other like products, for use in the construc¬ 
tion and building industries. And in the course of conduct¬ 
ing said lumber and millwork business said defendant, his 
agents, servants and employees, held themselves out to the 
public, and to persons engaged in the building and construc¬ 
tion industries, as especially experienced in and qualified to 
furnish and supply, among other things, lumber, timber and 
millwork especially suited for specific purposes in building 

construction work. 

7 13. On or about the 8th day of October, 1938, said 
William J. Eastburn bought from defendant Sidney 
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L. Hechinger, trading as Hechinger Company, and said de¬ 
fendant sold and delivered, certain lumber and timber, in¬ 
cluding, among others, certain 2" x 6" x 16' Fir timbers, 
for scaffolding, which were by said defendant, acting by 
and through his agents, servants, and employees, repre¬ 
sented and warranted to be “Four-Square” timbers, and 
timbers, “Good For Scaffolding”. 

14. It thereupon became and was the duty and obligation 
of defendant Sidney L. Hechinger, trading as Hechinger 
Company, to furnish and supply said lumber and timber, 
including said certain 2" x 6" x 16' Fir timbers for scaffold¬ 
ing, which were in fact “Four-Square” timbers, and tim¬ 
bers “Good For Scaffolding”; and it further became and 
was the duty and obligation of said defendant to exercise] 
reasonable care and prudence in the selection of said lum¬ 
ber and timber, and to furnish lumber and timber reason¬ 
ably adequate and suited for the purposes for which they 
were bought, and sold and delivered, as aforesaid. 

15. Yet notwithstanding his said duty in the premises, 
but wholly disregarding the same, and the representations 
and warranties made in respect of said lumber and timber 
as aforesaid, defendant Sidney L. Hechinger, trading as 
Hechinger Company, his agents, servants and employees, 
in violation thereof: 

Did negligently and carelessly sell, furnish and deliver 
lumber and timbers which were not “Four-Square” tim¬ 
ber. 

And did negligently and carelessly sell, furnish and de¬ 
liver lumber and timbers which were not “Good For Scaf¬ 
folding”. 

And did negligently and carelessly sell, furnish and de¬ 
liver lumber and timbers which were defective in that thev 
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contained sap wood therein, and were cut from the out¬ 
side of the tree or log and immediately under the bark 
thereof. 

And did negligently and carelessly sell, furnish 
8 and deliver lumber and timbers which had “slopes”, 
and turning, and twisting, of the grain therein. 



8 


And did negligently and carelessly sell, furnish and de¬ 
liver lumber and timbers which were cut from very old 
trees and unsuitable for use as scaffolding. 

And did negligently and carelessly sell, furnish and de¬ 
liver lumber and timbers defective in strength and mate¬ 
rial and unsuitable for the purposes for which the defend¬ 
ant, his agents, servants and employees, were informed 
they were to be used. 

And did negligently and carelessly sell, furnish and de¬ 
liver lumber and timbers wherein the grain was not uni¬ 
form throughout the same. 

And did negligently and carelessly sell, furnish and de¬ 
liver lumber and timbers which were otherwise defective. 

16. On or about said 17th day of October, 1938, said Wil¬ 
liam J. Eastburn, his agents, servants and employees, con¬ 
structed and erected a certain scaffold for the painting of 
said ceiling in said certain store building, occupied by said 
Giant Food Shopping Center, Inc., situated, to wit, at No. 
845 Bladensburg Road, Northeast, in the District of Colum¬ 
bia, as aforesaid, wherein said lumber and timbers, bought, 
and sold, furnished and delivered by the defendant as afore¬ 
said, were used. 

17. By reason of said negligent and careless acts and 
omissions of the defendant, and while plaintiffs Clarence 
C. Moore and Paul 0. Lloyd were standing upon said scaf¬ 
fold, constructed as aforesaid, and engaged in their em¬ 
ployment in painting the ceiling of said certain store build¬ 
ing as aforesaid, one of said 2" x 6" x 16' timbers broke, 
hurling said plaintiffs to the concrete floor thereat. 

A. 

As a result of the breaking of said timber, causing col¬ 
lapse of said scaffold, as aforesaid: 

9 1. Plaintiff Clarence C. Moore suffered and sus¬ 

tained severe, painful and permanent injuries:—in 
that he suffered and sustained a comminuted fracture of 
the left os calcis, with compression of the fragments and a 
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lateral widening and flattening of the bone thereat; and | 
suffered and sustained injuries to his left foot and ankle 
with marked swelling, flattening of the foot, and marked 
limitation of the motion thereof; and further suffered and 
sustained a broken tooth; and further suffered and sus¬ 
tained lacerations, abrasions and contusions in and about 
his arms, body and legs; and further suffered and sustained 
injury and shock to his nervous system; and was otherwise 
rendered sick, sore, lame and disordered; and further suf¬ 
fered and sustained great bodily pain and mental anguish. 

And by reason of said injuries, plaintiff Clarence C. 
Moore was confined to bed for a long period of time, and 
was compelled to submit to medical, surgical, hospital, 
physiotherapy and nursing care and treatment, and the 
taking of X-rays, in and about an effort to be cured of his 
said injuries. And by reason of said injuries plaintiff 
Clarence C. Moore was compelled to use crutches; and was j 
compelled to absent himself from his employment for many 
months, with consequent loss of salary and dim inution of 
his income as a result thereof. And plaintiff Clarence C. 
Moore further suffered and sustained permanent injuries, j 
as aforesaid, and impairment of his future earning capac¬ 
ity as a result thereof. 

2. Upon notice to plaintiff The Aetna Casualty and 
Surety Company, and to the Deputy Commissioner of the 
United States Employees’ Compensation Commission in 
and for the District of Columbia, of said injuries to plain¬ 
tiff Clarence C. Moore, and in accordance with the require¬ 
ments of the District of Columbia Workmen’s Compensa¬ 
tion Act, said Deputy Commissioner entered his compen¬ 
sation order and award, a copy of which is hereto annexed 
and made a part hereof. And in accordance with the re¬ 
quirements of said District of Columbia Workmen’s Com¬ 
pensation Act, plaintiff The Aetna Casualty and 
10 Surety Company, as compensation insurance carrier, 
was required to, and did, furnish and pay the proper 
cost of said medical, surgical, hospital, and nursing care 
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and treatment, physiotherapy, and medicines, and X-Rays, 
for plaintiff Clarence C. Moore, at a cost of, to wit, Four 
Hundred Twenty-Seven Dollars and Seventy-five Cents 
($427.75), necessary in said effort to cure him of his said 
injuries; and further did pay to said plaintiff Clarence C. 
Moore the compensation required under said Act, to wit, 
the sum of Five Hundred Ninety-three Dollars and Forty- 
eight Cents ($593.48), as compensation for temporary total 
disability, and the sum of Seven Hundred Ninety-eight Dol¬ 
lars and Fifty-seven Cents ($798.57), as compensation for 
permanent partial disability. And the aggregate sum for 
said medical, surgical, hospital, and nursing care and treat- 
and, physiotherapy, and medicines, and X-Rays, fur¬ 
nished and supplied, and said compensation paid, and ex¬ 
penses incurred, by The Aetna Casualty and Surety Com¬ 
pany, was the sum of, to wit, One Thousand Eight Hundred 
Nineteen Dollars and Eighty Cents ($1819.80). And Plain¬ 
tiff Clarence C. Moore accepted said medical, surgical, hos¬ 
pital, and nursing care and treatment, physiotherapy, and 
medicines, and X-Rays, and said compensation for his said 
injuries. 

3. Under the District of Columbia Workmen’s Compen¬ 
sation Act (44 Stat. 1424, c. 509; 45 Stat. 600, c. 612; 
U. S. C. A., Tit. 33, chap. 18) it is provided that acceptance 
of compensation under an award in cases where a person 
other than the employer would be liable in damages shall 
operate as an assignment to the employer of all rights of 
the person entitled to compensation to recover damages 
against such third person, and that the employer on ac¬ 
count of such assignment may institute proceedings for 

the recovery of such damages, and that the amount 
11 recovered therefor shall be distributed as by Sec. 

33(e) of said Act is provided. 

4. By reason of the premises, plaintiff Clarence C. 
Moore, and plaintiff The Aetna Casualty and Surety Com¬ 
pany, a corporation, have been damaged in the aggregate 
sum of, to wit, Twenty-five Thousand Dollars ($25,000.00). 





11 

And further by reason of the premises, and under the ex¬ 
press terms of said policy of compensation insurance, and 
by force of said Act of Congress, an action has accrued to 
plaintiffs, Clarence C. Moore, and The Aetna Casualty and 
Surety Company, a corporation, against defendant Sidney 
L. Hechinger, an individual trading as Hechinger Com¬ 
pany. 

WHEREFORE, plaintiffs Clarence C. Moore and The 
Aetna Casualty and Surety Company, a corporation, bring 
this action and claim from defendant Sidney L. Hechinger, 
an individual trading as Hechinger Company, damages in 
the sum of, to wit, Twenty-five Thousand Dollars ($25,- 
000.00), besides costs of this action. 

B. 

As a result of the breaking of said timber, causing col¬ 
lapse of said scaffold, as aforesaid: 

1. Plaintiff Paul O. Lloyd suffered and sustained severe, 
painful and permanent injuries:—in that he suffered and 
sustained a fracture of the left os calcis, with a fragment 
fractured from the posterior, inferior aspect thereof, and 
with tenderness on palpation and marked limitation of mo¬ 
tion ; and suffered and sustained injuries to his left foot and 
ankle, with marked swelling and pain thereat; and further 
suffered and sustained injuries in the vicinity of the lower 
right and left abdominal quadrants, with radiating pain 
thereat; and further suffered and sustained lacerations, 
abrasions and contusions in and about his arms, body and 
legs; and further suffered and sustained injury and 
12 shock to his nervous system; and was otherwise ren¬ 
dered sick, sore, lame and disordered; and further 
suffered and sustained great bodily pain and mental an¬ 
guish. 

And by reason of said injuries, plaintiff Paul O. Lloyd 
was confined to bed for a long period of time, and was com¬ 
pelled to submit to medical, surgical, hospital, physio¬ 
therapy and nursing care and treatment, and the taking 
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of X-Rays, in and about and effort to be cured of bis said 
injuries. And by reason of said injuries plaintiff Paul 0. 
Lloyd was compelled to use crutches; and was compelled to 
absent himself from his employment for many months, with 
consequent loss of salary and diminution of his income as 
a result thereof. And plaintiff Paul 0. Lloyd further suf¬ 
fered and sustained permanent injuries, as aforesaid, and 
impairment of his future earning capacity as a result 
thereof. 

2. Upon notice to plaintiff The Aetna Casualty and Sur¬ 
ety Company, and to the Deputy Commissioner of the 
United States Employee’s Compensation Commission in 
and for the District of Columbia, of said injuries to plain¬ 
tiff Paul 0. Lloyd, and in accordance with the requirements 
of the District of Columbia Workmen’s Compensation Act, 
said Deputy Commissioner entered his compensation order 
and award, a copy of which is hereto annexed and made a 
part hereof. And in accordance with the requirements of 
said District of Columbia 'Workmen’s Compensation Act, 
plaintiff The Aetna Casualty and Surety Company, as 
compensation insurance carrier, was required to, and did, 
furnish and pay the proper cost of said medical, surgical, 
hospital, and nursing care and treatment, physiotherapy, 
and medicines, and X-Rays, for plaintiff Paul 0. Lloyd, at 
a cost of, to wit, One Hundred Seven Dollars and Tvrenty- 
five Cents ($107.25), necessary in said effort to cure him of 
his said injuries; and further did pay to said plaintiff Paul 
0. Lloyd the compensation required under said Act, to wit, 
the sum of One Hundred Seventy-one Dollars and Thirty- 
eight Cents ($171.38), as compensation for tempo- 
13 rary total disability. And the aggregate sum for 
said medical, surgical, hospital, and nursing care 
and treatment, physiotherapy, and medicines, and X-Rays, 
furnished, and supplied, and said compensation paid, and 
expenses incurred, by The Aetna Casualty and Surety Com¬ 
pany, was the sum of, to wit, Two Hundred Seventy-eight 
Dollars and Sixty-three Cents ($278.63). And plaintiff 


13 


Paul 0. Lloyd accepted said medical, surgical, hospital, 
and nursing care and treatment, physiotherapy, and medi¬ 
cines, and X-Rays, and said compensation for his said in¬ 
juries. 

3. Under the District of Columbia Workmen’s Compen¬ 
sation Act (44 Stat. 1424, c. 509 ; 45 Stat. 600, c. 612: 
U. S. C. A., Tit. 33, chap. 18) it is provided that acceptance 
of compensation under an award in cases where a person 
other than the employer would be liable in damages shall 
operate as an assignment to the employer of all rights of 
the person entitled to compensation to recover damages 
against such third person, and that the employer on account 
of such assignment may institute proceedings for the re¬ 
covery of such damages, and that the amount recovered 
therefor shall be distributed as by Sec. 33(e) and said Act 
is provided. 

4. By reason of the premises, plaintiff Paul 0. Lloyd, and 
plaintiff The Aetna Casualty and Surety Company, a cor¬ 
poration, have been damaged in the aggregate sum of, to 
wit, Fifteen Thousand Dollars ($15,000.00). And further 
by reason of the premises, and under the express terms of 
said policy of compensation insurance, and by force of 
said Act of Congress, an action has accrued to plaintiffs, 
Paul O. Lloyd, and The Aetna Casualty and Surety Com¬ 
pany, a corporation, against defendant Sidney L. Hech- 
inger, an individual trading as Hechinger Company. 

WHEREFORE, plaintiffs Paul O. Lloyd and The Aetna 
Casualty and Surety Company, a corporation, bring this 
action and claim from defendant Sidney L. Hechinger, an 
individual trading as Hechinger Company dam- 
14 ages in the sum of, to wit, Fifteen Thousand Dollars 
($15,000.00), besides costs of this action. 

LEONARD J. GANSE, 

CARL F. BAUERSFELD, 
Attorneys for Plaintiffs, 

726 Jackson Place, N. W. 

Washington, D. C. 
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Demand for Jury Trial. 

Come now the plaintiffs herein, by their attorneys 
Leonard J. Ganse and Carl F. Bauersfeld, and make formal 
demand that the issues joined in the above captioned case 
shall be tried by a Jury herein. 

LEONARD J. GANSE, 

CARL F. BAUERSFELD, 
Attorneys for Plaintiffs. 

15 Endorsed: Filed Feb 4, 1941, Charles E. Stewart, 
Clerk. 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 

Compensation Order Award of Compensation 

Case No. 9183-5 

In the matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act 

Clarence C. Moore, Claimant, 


v. 

W. J. Eastburn, Employer 

Aetna Casualty & Surety Company, Insurance Carrier 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and no hear¬ 
ing having been applied for by any interested party or con¬ 
sidered necessary by the Deputy Commissioner, the Deputy 
Commissioner makes the following 

Findings of Fact 

That on the seventeenth day of October, 1938, the claim¬ 
ant above named was in the employ of the employer above 
named, whose address is 710 E Street, Southeast, Washing¬ 
ton, District of Columbia; that the employer was subject to 
the provisions of an Act of Congress approved May 17, 
1928, entitled ‘‘An Act to provide compensation for dis- 
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ability or death resulting from injury to employees in cer¬ 
tain employments in the District of Columbia, and for other 
purposes”; that the liability of the employer for compen¬ 
sation under the said Act was insured by the Aetna Cas¬ 
ualty & Surety Company; that on the said day the claimant 
herein, while performing service for the employer and en¬ 
gaged in his regular duties as a painter, sustained personal 
injury resulting in his disability when the scaffold on which 
he was standing collapsed and the claimant fell, suffering 
a comminuted fracture of the os calcis of the left foot with 
compression of the fragments; that written notice of in¬ 
jury was not given within thirty days but that the em¬ 
ployer had knowledge of the injury and has not been 
16 prejudiced by the lack of such written notice; that 
the employer furnished the claimant with medical 
treatment, etc., in accordance with section 7 (a) of the Act; 
that the average annual earnings of the claimant at the time 
of the injury amounted to the sum of $1,800; that as a re¬ 
sult of the injury the claimant was wholly disabled from 
October 18, 1938, to April 15, 1939, inclusive, a period of 
25-5/7 weeks, for which period of temporary total disability 
he is entitled to compensation at the rate of $23.08 per 
week, amounting to $593.48; that as a result of the injury 
sustained the claimant has a permanent partial disability 
equivalent to 20 per cent of such disability as he would 
have sustained had he lost his left foot, for which he is en¬ 
titled to compensation for 34.6 weeks at the rate of $23.08 
per week, in the amount of $798.57; that compensation for 
temporary total and permanent partial disability amounts 
to a total of $1,392.05; that the employer and carrier have 
paid to the claimant the sum of $1,392.05 as compensation. 

Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Award. 

That the employer, W. J. Eastbum, and the insurance 
carrier, Aetna Casualty & Surety Company, shall pay to 
the claimant herein compensation as follows: For tempo- 
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rary total disability, 25-5/7 weeks at the rate of $23.08 per 
week, from October 18, 1938, to April 15, 1939, inclusive, in 
the amount of $593.48, and for permanent partial disability, 
34.6 weeks at the rate of $23.08 per week, amounting to 
$798.57, or a total of $1,392.05, which amount has been paid. 

Given under my hand at Washington, D. C., this tw T entv- 
seventh day of August, 1940. 

(SGD) FRANK A. CARDILLO, 
Deputy Commissioner. 
District of Columbia Compensation District. 

17 Endorsed: Filed February 4, 1941, Charles E. 
Stewart, Clerk. 

Proof of Service. 

I hereby certify that a copy of the foregoing compen¬ 
sation order was sent by mail to the claimant, the employer, 
the insurance carrier, the attorney for the respondent, at 
the last-knowm address of each as follows: 

Name Address 

Clarence C. Moore, 710 E Street, S.E., Washington, D. C. 
W. J. Eastburn, 531 10th St., S.E., Washington, D. C. 
Aetna Casualty & Surety Company, Investment Building, 
Washington, D. C. 

Mr. Leonard J. Ganse, 815 15th St., N.W., Washington, D. C. 
Mailed August 27, 1940. 

(SGD) FRANK A. CARDILLO, 
Deputy Commissioner. 
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18 Endorsed: Filed Feb 4 1941 Charles E. Stewart, 
Clerk 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 

Compensation Order Award of Compensation 

Case No. 9183-4 

In the matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act 

Paul, 0. Lloyd, Claimant 
v. 

W. J. Eastman, Employer 

The Aerna Casualty and Surety Company, Insurance 

Carrier 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and on hear¬ 
ing having been applied for by any interested party or con¬ 
sidered necessary by the Deputy Commissioner, the Deputy 
Commissioner makes the following 

Findings of Fact . 

That on the 17th day of October, 1938, the claimant above 
named was in the employ of the employer above named, 
whose address is 531 Tenth Street, Southeast, Washington, 
District of Columbia; that the employer was subject to the 
provisions of an Act of Congress approved May 17, 1928, 
entitled “An Act to provide compensation for disability 
or death resulting from injury to employees in certain em¬ 
ployments in the District of Columbia, and for other pur¬ 
poses”; that the liability of the employer for compensa¬ 
tion under the said Act was insured by The Aetna Casualty 
and Surety Company; that on the said day the claimant 
herein, while performing service for the employer as a 
painter and while engaged in painting the ceiling of a store 
at 15th and H Streets, Northeast, Washington, District of 
Columbia, sustained personal injury resulting in his dis¬ 
ability when the scaffold on which he was standing broke, 
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causing him to fall to the floor, a distance of approximately 
12 feet; that as a result of the said injury the claim- 
19 ant suffered a fracture of the left os calcis with pain 
and swelling of the left foot and ankle; that written 
notice of injury was not given within thirty days, but that 
the employer had knowledge of the injury and has not been 
prejudiced by the lack of such written notice; that the em¬ 
ployer furnished the claimant with medical treatment, etc., 
as provided in section 7 (a) of the Act; that the average 
annual earnings of the claimant at the time of the injury 
were $1,200.16, and he is, therefore, entitled to compensa¬ 
tion at the rate of $15.38 per -week; that as a result of the 
injury sustained the claimant was wholly disabled from 
October 18,1938, to and including January 3,1939; that on 
the latter date medical treatment was terminated and the 
claimant returned to work on January 4, 1939; that the 
claimant is entitled to 11-1/7 weeks’ compensation at the 
rate of $15.38 per week, in the amount of $171.38, for such 
temporary total disability; that the employer has paid com¬ 
pensation to the claimant in the said amount. 

Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Award. 

That the employer, W. J. Eastbum, and the insurance 
carrier, The Aetna Casualty and Surety Company, shall 
pay to the claimant herein compensation for temporary to¬ 
tal disability from October 18, 1938, to January 3, 1939, 
inclusive, a period of 11-1/7 weeks, at the rate of $15.38 
per week, in the amount of $171.38, which amount has been 
paid. 

Given under my hand at Washington, D. C., this fifth day 
of November, 1940. 

(SGD) FRANK A. CARDILLO, 
Deputy Commissioner. 

District of Columbia Compensation District. 
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20 Indorsed. Filed February 4,1941, Charles E. Stew¬ 
art, Clerk. 

Proof of Service. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by mail to the claimant, the employer, 
and the insurance carrier, at the last known address of each 
as follow’s: 

Name. 

Mr. Paul 0. Lloyd, 903 11th Street, S.E., Washington, D. C. 
Mr. W. J. Eastburn, 53110th Street, S.E, Washington, D. C. 
The Aetna Casualty & Surety Co., Investment Building, 
Washington, D. C. 

Mailed: November 5, 1940. 

FRANK A. CARDILLO, 
Deputy Commissioner. 

21 Motion to Drop Certain Parties as Parties Plaintiffs, 

to Strike Complaint, and for More Definite State¬ 
ment of Alleged Cause of Action. 

Comes now defendant, Sidney L. Hechinger, an individ¬ 
ual trading as Hechinger Company, by his attorneys, and 
moves the Court to enter an order herein dropping plain¬ 
tiffs Clarence C. Moore and Paul O. Lloyd respectively as 
party plaintiffs herein, striking the complaint filed herein, 
and requiring plaintiff The Aetna Casualty and Surety 
Company to make more definite statements of its alleged 
cause of action, and for grounds therefore shows: 

1. The complaint is for damages for personal injuries in 
subrogation under the District of Columbia Workmen’s 
Compensation Act. 

2. Plaintiff The Aetna Casualty and Surety Company! 

paid certain compensation to plaintiffs Clarence C. 

22 Moore and Paul 0. Lloyd respectively, in pursuance 
to orders respectively entered by the Deputy Com¬ 
missioner. 

3. The acceptance of such compensation by said plain¬ 
tiffs under the District of Columbia Workmen’s Compen¬ 
sation Act and as shown by the complaint, operated as an 
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assignment to the employer by said plaintiffs of all their 
rights and claims of any character to recover any alleged 
damages against the defendant. 

4. The complaint violates the Rules of Civil Procedure 
in that it fails to set forth a short and plain statement of 
the claim or claims showing that the pleader is entitled to 
relief; and contains many allegations with respect to said 
plaintiffs Clarence C. Moore and Paul 0. Lloyd which are 
immaterial, etc. 

5. In Paragraph 13 plaintiffs allege that certain matters 
were “represented and warranted”; and in Paragraph 15 
allege that the defendant disregarded “the representations 
and warranties made”; and defendant is entitled to have a 
more definite statement of the pleaders’ alleged cause of 
action, since these two allegations are inconsistent. 

And for other reasons apparent of record. 

W. W. SPALDING, 

Tower Building, 

GARDINER, EARNEST & GARDINER, 
W. GWYNN GARDINER, 
JAMES M. EARNEST, 
Woodward Building, 
Washington, D. C., 

Attorneys for Defendant. 
23 Memorandum Opinion 

Morris, J. This action is to recover damages for 
injuries to the plaintiffs, Moore and Lloyd, occasioned, 
it is alleged, by the negligence of the defendant. The 
said Moore and Lloyd were employees of one William J. 
Eastburn, and, pursuant to the provisions of the Longshore¬ 
men’s and Harbor Workers’ Compensation Act, U. S. C., 
Title 33, Chapter 18, which is made applicable to the Dis¬ 
trict of Columbia, Title 19, Chapter 2, D. C. Code (and 
known in this jurisdiction as the Employee’s Compensation 
Act), received compensation and certain benefits from the 
plaintiff, Aetna Casualty and Surety Company, the in¬ 
surance carrier of the said William J. Eastburn. The Aetna 
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Casualty and Surety Company claims the right to main¬ 
tain the action by reason of its contract of insurance, in 
which it was provided that the said insurance carrier should 
be subrogated, in case of any payment under said policy, 
to the extent of such payment, to all rights of recovery there¬ 
for vested by law either in said William J. Eastburn, as em¬ 
ployer, or in any employee, against other persons; and that 
the maintenance of this action is authorized by U. S. C., 
Title 33, Section 933 (i) 1 . No question is here raised as to 
the right of the insurance carrier to maintain this action as 
party plaintiff. The defendant, however, by motion, seeks 
to have the plaintiffs, Moore and Lloyd, dropped as parties 
plaintiff pursuant to Rule 21, Federal Rules of Civil 
24 Procedure, to have the complaint stricken on the 
ground that it is not a “short and plain statement of 
the claim or claims,” and to require the plaintiff, Aetna 
Casualty Insurance Company, to make a more definite state¬ 
ment of its alleged cause of action. 

Considering the challenges to the complaint in their in¬ 
verse order, the one last mentioned is that the defendant, 
not only represented certain material sold by him to be suit¬ 
able for use as scaffolding material, but also “warranted” 
it as such, thus importing a contractual liability into an 
action ex delicto. The plaintiff has met this objection by 
striking, with leave of Court, the term “warranted” from 
the complaint. So that matter needs no further discussion. 

While the complaint is of greater length than perhaps is 
necessary, the allegations therein do have such relevance 
that the complaint will not be stricken as offensive to the 
rule. Thus, is left the single question as to whether Moore 
and Lloyd are proper parties plaintiff, or should be dropped 
as such. 

The Employee’s Compensation Act provides for compen¬ 
sation to an employee if he is injured in the course of his 
employment. It further provides that, if on account of a 

1 “ (i) Where the employer is insured and the insurance carrier has assumed 
the payment of the compensation, the insurance carrier shall be subrogated to 
all the rights of the employer under this section. ” This subsection was en¬ 
acted subsequent to the decision of the Supreme Court in the case of Aetna 
Life Insurance Company v. Moses, infra. 
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disability for which compensation is payable, the person en¬ 
titled to such compensation determines that some person 
other than the employer is liable in damages, he may elect to 
receive such compensation, or to recover damages against 
such third person. It is further provided that— 

“Acceptance of such compensation under an award in a 
compensation order filed by the deputy commissioner shall 
operate as an assignment to the employer of all right of the 
person entitled to compensation to recover damages against 
such third person.” 

and further that— 

“Such employer, on account of such assignment, may either 
institute proceedings for the recovery of such damages, or 
may compromise with such third person, either without or 
after instituting such proceeding.” 

But the cause of action against a third party, which is thus 
cast upon the employer, is not to be maintained exclusively 
for his own benefit. From the proceeds of the litigation or 
compromise, the employer is directed to retain an 
25 amount equal to his disbursements in securing them, 
the cost of benefits furnished by him to the employee, 
amounts paid as compensation, and the present value of all 
amounts which it is estimated are payable as such (to be 
held by the employer “as a trust fund to pay such compen¬ 
sation to the person entitled to such compensation as it be¬ 
comes due”), and to pay any sum in excess of such compen¬ 
sation to the person entitled to such compensation. Should 
the employee not elect to receive such compensation, he may 
institute action against a party other than his employer to 
recover damages; and, provided he gives notice of such 
election and institutes such action within the proper period, 
he may obtain as compensation from his employer any dif¬ 
ference between the amount recovered and the compensation 
to which he would have been entitled. The right, therefore, 
to maintain an action against a third party is clearly in the 
employee if he does not elect to receive compensation, and 
it is clearly in the employer if he does so elect. The em- 
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ployee can elect which course he will follow, but he can¬ 
not follow both. Hunt v. Bank Line, C. C. A., 4th, 35 F. 
(2d) 136. “In the case where the employee survives and ac¬ 
cepts compensation as the only person entitled, it is clear 
that the statutory assignment vests in the employer the 
full right to recover damages from the third person. Double 
recovery by the employee is thus avoided. Yet the employer 
is permitted to share in the recovery only to the extent of 
his own liability, and any excess goes to the injured em¬ 
ployee.” Aetna Life Insurance Company v. Moses, 287 U. 
S'. 530. 

The Supreme Court, in the Moses case, discussing the 
right of an insurer to be subrogated to the rights of the em¬ 
ployer prior to the enactment of Subsection 033(i) (see note 
1), stated: 

“The insurer’s right of subrogation does not alter the 
fact that it is the employer who is directed by the statute 
to distribute the proceeds of the recovery, in which the in¬ 
surer has only a partial interest. Accordingly, the em¬ 
ployer is the party to bring the action and the only neces¬ 
sary party plaintiff in the case before us. But the insurance 
company and the widow, both in her own right and as ad¬ 
ministratrix, are interested in the recovery. Under the 
common law practice, the defendant may not complain if 
the employer indicates their beneficial interests by bringing 
the action to their use as well as to his own. (Cases cited.) 
Whether, under Equity Rule 13 of the Supreme Court of 
the District of Columbia, made applicable to actions at law 
by the first paragraph of the law rules, they may join 
26 with him as legal plaintiffs since they have ‘an in¬ 
terest ... in obtaining the relief demanded,’ we do 
not decide.” 

In the case of Doleman v. Devine, 295 U. S. 221, it was 
held that, where the employer has not acquired by statutory 
assignment the interest of all persons entitled to share in 
the recovery obtained, the employer may not then maintain 
such action, but may only be subrogated to the share of 
those whose interests he has acquired. But in that case, 
the Court stated: 
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“• • • where the employer is given anything to recover 
by a suit brought directly against the wrongdoer, it is the 
full recovery to which the injured employee or his personal 
representative would be entitled.” (Italics supplied.) 

From the foregoing authorities, it seems clear that, in 
the circumstances of the instant case, no action may be 
maintained by the plaintiffs, Moore and Lloyd, unless the 
adoption of the Federal Rules of Civil Procedure gives to 
such persons a right to sue which they did not have. Rule 
17(a) provides: 

“Every action shall be prosecuted in the name of the real 
party in interest; but * # * a party authorized by statute 
may sue in his own name without joining with him the party 
for whose benefit the action is brought; * # V’ 

and Rule 20(a) provides: 

“All persons may join in one action as plaintiffs if they 
assert any right to relief jointly, severally, or in the alter¬ 
native in respect of or arising out of the same transaction, 
occurrence, or series of transactions or occurrences and if 
any question of law or fact common to all of them will arise 
in the action. * * # A plaintiff or defendant need not be in¬ 
terested in obtaining or defending against all the relief de¬ 
manded. Judgment may be given for one or more of the 
plaintiffs according to their respective rights to relief, and 
against one or more defendants according to their respec¬ 
tive liabilities.” 

The plan of the Employee’s Compensation Act clearly 
negatives any right on the part of the employee to have 
suit instituted against a third party, if such employee elects 
to receive compensation. In such circumstances, the em¬ 
ployer is expressly given the power to compromise with 
such third person, either without or after instituting such 
proceedings. The employee is given no power to control or 
veto such compromise. Such interest as the employee may 
have in any surplus recovered arises only after the recovery 
of such surplus, and such right as he may have there- 
27 to is against the employer as statutory assignee, and 
not against the third party. Judge Parker, speaking 
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for the Circuit Court of Appeals for the Fourth Circuit, in 
the case of Hunt v. Bank Line, supra, stated: 

“As the provision that the employee who has accepted 
compensation shall be entitled to any excess over reim¬ 
bursement which the employer may recover in his suit 
against a third person, we think it clear, in the light of the 
other provisions which we have discussed, that this was not 
intended to give to the employee who had accepted compen¬ 
sation any right or interest in, or control over, the cause of 
action which is assigned by the act to the employer. * * 
the employee, having accepted the compensation which the 
law has fixed, has no further interest in the matter, unless 
the employer decides to sue and succeeds in recovering 
more than is necessary for his reimbursement. Then, and 
not until then, the interest of such employee arises. And 
this is given by the statute to the employee, not, we think, 
because he is deemed to have any interest in the cause of 
action, but to avoid the unseemly spectacle of the employer 
realizing a profit from his injury.” (Italics supplied.) 

It cannot be assumed that, by the adoption of the Federal 
Rules of Civil Procedure, it was intended to disturb the re¬ 
spective rights of the employer and employee prescribed in 
this important social legislation. I cannot conclude that any 
employee electing to receive compensation retains the right 
to participate as plaintiff in an action which, by the statu¬ 
tory provisions, has been assigned to his employer. It is 
my conclusion that he is not, within the meaning of Rule 
17(a), a real party at interest in such action. 

The motion to drop the plaintiffs, Clarence C. Moore and 
Paul 0. Lloyd, will be granted. 

JAS. W. MORRIS, 

Justice. 

June 18,1941. 

28 Order and Judgment. 

I. Granting Motion to Drop Certain Parties Plaintiff. 

II. Overruling Motion to Strike Complaint. 

III. Overruling Motion for More Definite Statement of 
Cause of Action. 
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Upon consideration of the Motions: (1) To drop Certain 
Parties as Parties Plaintiff; (2) To Strike Complaint; and 
(3) For More Definite Statement of Cause of Action, filed 
by defendant Sidney L. Hechinger, an individual trading 
as Hechinger Company, herein, and upon the Opinion of 
the Court filed herein on the 18th day of June, 1941, it is 
by the Court this 25th day of June, 1941, 

ORDERED, that said Motion to Drop Certain Parties as 
Parties Plaintiff, be, and the same hereby is, granted; and 
it is further 

29 ORDERED AND ADJUDGED, that Clarence C. 

Moore and Paul 0. Lloyd be, and they hereby are, 
dropped as parties plaintiff from the Complaint heretofore 
filed herein with leave to plaintiff The Eetna Casualty and 
Surety Company to file an Amended Complaint herein; and 
it is further 

ORDERED, that said Motion to Strike Complainant, be, 
and the same hereby is, overruled; and it is further 
ORDERED, that said Motion for More Definite State¬ 
ment of Cause of Action, be, and the same hereby is, over¬ 
ruled. 

JAS. W. MORRIS, 
Justice. 


No objection as to form: 

LEONARD J. GANSE, 

CARL F. BAUERSFELD, 

Attorneys for Plaintiff. 

W. W. SPALDING, 

GARDINER, EARNEST AND GARDINER, 
By JAMES M. EARNEST, 

Attorneys for Defendant. 
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30 Endorsed: Filed June 26, 1941, Charles E. Stew¬ 
art, Clerk. 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 10026 

Clarence C. Moore, 710 E Street, Southeast, Washington, 
D. C. 

Paul 0. Lloyd, 903 Eleventh Street, Southeast, Washing¬ 
ton, D. C. and 

The Aetna Casualty and Surety Company, a corporation, 
Investment Building, 1517 K Street, Northwest, Wash¬ 
ington, D. C., Plaintiffs. 

v. 

Sidney L. Hechinger, an individual trading as Hechinger 
Company, Fifteenth and H Streets, Northeast, Wash¬ 
ington, D. C. Defendant. 

Notice of Intention to Apply for 
Allowance of Special Appeal. 

Notice is hereby given this 26th day of June, 1941, that 
Clarence C. Moore, Paul O. Lloyd, and The Aetna Casualty 
and Surety Company, a corporation, plaintiffs herein, here¬ 
by intend to apply to the United States Court of Appeals 
for the District of Columbia for the allowance of a special 
appeal from so much of the Order of this Court, entered on 
the 25th day of June, 1941, as sustains the motion of de¬ 
fendant Sidney L. Hechinger, an individual trading as 
Hechinger Company, to drop certain parties, and 

31 as drops from the Complaint and the cause of action, 
heretofore filed herein, the designation and joining 

of Clarence C. Moore and Paul O. Lloyd as plaintiffs in 
the cause. 

LEONARD J. GANSE, 

CARL F. BAUERSFELD, 
Attorneys for Plaintiffs. 
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Mail copies to: 

W. W. Spalding, Tower Building, Washington, D. C. 

Gardiner, Earnest & Gardiner, Woodward Bldg., Wash¬ 
ington, D. C. 

32 Notice of Appeal 

Notice is hereby given this 27th day of June, 1941, that 
Clarence C. Moore, Paul 0. Lloyd, and The Aetna Casualty 
and Surety Company, a corporation, plaintiffs herein, here¬ 
by appeal to the United States Court of Appeals for the 
District of Columbia from so much of the Order and Judg¬ 
ment of this Court, entered on the 25th day of June, 1941, 
as sustains the Motion of defendant Sidney L. Hechinger, 
an individual trading as Hechinger Company, to drop cer¬ 
tain parties, and as drops from the Complaint and the cause 
of action, heretofore filed herein, the designation and join¬ 
ing of said Clarence C. Moore and Paul 0. Lloyd as plain¬ 
tiffs in the cause. 

LEONARD J. GANSE, 

CARL F. BAUERSFELD, 

726 Jackson Place, Northwest, 
Attorneys for Plaintiff. 

Notice to: 

GARDINER, EARNEST & GARDINER, 

Woodward Building 


W. W. SPALDING, 

Tower Building, 

Attorneys for Defendant. 
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Memorandum 


June 27,1941. 

Cost Bond ($250.00) on appeal—filed. 
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35 Designation of Record. 

Come now plaintiffs Clarence C. Moore, Paul 0. Lloyd, 
and The Aetna Casualty and Surety Company, a corpora¬ 
tion, appellants herein, by their counsel of record, and 
designate the following to be included in the transcript of 
record on appeal to the United States Court of Appeals for 
the District of Columbia, heretofore noticed herein, viz: 

1. Caption. 

2. Complaint and Exhibits (2). 

3. Motion of Defendant to Drop Certain Parties Plain¬ 
tiff, Etc. 

4. Memorandum Opinion (Morris, J.). 

5. Order and Judgment. 

6. Notice of Intention to Apply for Allowance of Spe¬ 

cial Appeal. 

36 7. Notice of Appeal. 

8. Memo, of Filing of Cost Bond on Appeal. 

9. Docket Entries. 

10. This Designation. 

LEONARD J. GANSE, 

CARL F. BAUERSFELD, 
Attorneys for Plaintiffs (Appellants). 

Service of copy of the foregoing Designation of Record 
is hereby acknowledged this 28th day of June, 1941. 

W. W. SPALDING, 

GARDINER, EARNEST & GARDINER, 

By W. GWYNN GARDINER, 

JAMES W. EARNEST, 

Attorneys for Defendant (Appellee). 
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37 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clark of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 36, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in Civil Action No. 10026, wherein 
Clarence C. Moore, et al., are Plaintiffs and Sidney L. 
Hechinger, an individual trading as Hechinger Company, is 
Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of July, 1941. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7995. Clarence C. Moore et 
al., Appellants, vs. Sidney L. Hechinger, an Individual etc. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Aug. 1, 1941 Joseph W. Stewart, Clerk. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 

' 

April Term, 1941 


No. 7995 


CLARENCE C. MOORE, PAUL 0. LLOYD AND THE 
AETNA CASUALTY AND SURETY COMPANY, A 
CORPORATION, Appellants , 

v. 

SIDNEY L. HECHINGER, AN INDIVIDUAL TRADING 
AS HECHINGER COMPANY, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

This action as filed in the District Court purports to be 
a statutory action brought under Section 33, District of 
Columbia Workmen’s Compensation Act to recover dam¬ 
ages from an alleged third party defendant. It was insti¬ 
tuted by plaintiffs Moore and Lloyd, as injured employees, 
and plaintiff, The Aetna Casualty and Surety Company, as 
the insurance carrier, against one Hechinger the alleged 
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third party defendant. The injuries complained of were 
allegedly sustained by plaintiffs Moore and Lloyd while in 
the employ of one Eastburn. Plaintiffs Moore and Lloyd 
elected to receive compensation under the above statute 
rather than to recover damages against this defendant. The 
Deputy Commissioner for the District of Columbia after 
a hearing thereupon entered an award fixing the amount of 
compensation to which each of plaintiffs Moore and Lloyd 
were entitled. The employer Eastburn was insured by 
plaintiff, The Aetna Casualty and Surety Company who 
assumed the payment of such compensation; and payment 
thereof was actually made by it in pursuance to and under 
the compensation awards respectively entered for and on 
behalf of plaintiffs Moore and Lloyd. (Appellants’ Appen¬ 
dix, pp. 1-18) 

Notwithstanding the election so made by plaintiffs Moore 
and Lloyd and the receipt by them of the full amount of 
compensation to which they were entitled under the above 
statute, they nevertheless joined as legal plaintiffs with 
plaintiff, The Aetna Casualty and Surety Company in the 
prosecution of this action. Defendant thereupon filed a 
motion as provided for under Rule 21 of the Federal Rules 
of Civil Procedure to drop plaintiffs Moore and Lloyd as 
party plaintiffs herein. This rule provides as follows: 

“Misjoinder of parties is not ground for dismissal 
of an action. Parties may be dropped or added by or¬ 
der of the court on motion of any party or of its own 
initiative at any stage of the action and on such terms 
as are just. Any claim against a party may be sev¬ 
ered and proceeded with separately.” 

After hearing on defendant’s motion, the District Judge 
filed a written memorandum opinion in the cause (Appel¬ 
lants’ Appendix pp. 20-25). The District Judge held that 
plaintiffs Moore and Lloyd having elected to receive com¬ 
pensation did not retain the right to participate as legal 
plaintiffs in this action which, by the provisions of the above 
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statute, has been assigned to their employer. He further 
held that the respective rights of the employer and em¬ 
ployee prescribed in the statute were not disturbed or al¬ 
tered by the adoption of the Federal Rules of Civil Pro¬ 
cedure; and consequently that plaintiffs Moore and Lloyd 
were not within the meaning of Rule 17(a), real parties in 
interest. Accordingly, an order was entered in this cause 
granting defendant’s motion and dropping plaintiffs Moore 
and Lloyd as legal plaintiffs herein. (Appellants’ Appen¬ 
dix pp. 25-26) The present appeal is taken from that 
order. 

SUMMARY OF ARGUMENT. 

The order of the District Court of June 25, 1941, drop¬ 
ping plaintiffs Moore and Lloyd as legal plaintiffs herein 
was properly entered. Under Section 33, District of Co¬ 
lumbia Workmen’s Compensation Act, plaintiffs Moore and 
Lloyd had a definite election to receive compensation or to 
recover damages against defendant; and their acceptance 
of compensation operated as an assignment to the employer 
of all their rights to recover damages against the defendant. 
Inasmuch as plaintiff, The Aetna Casualty and Surety Com¬ 
pany has assumed the payment of such compensation, it can 
prosecute the action to the extent necessary in order to 
reimburse itself for the losses actually paid. Plaintiffs 
Moore and Lloyd having accepted the compensation which 
the law has fixed, have no further interest in the cause of 
action unless and until the employer decides to sue and suc¬ 
ceeds in recovering more than is necessary for his proper 
reimbursement. Since plaintiffs Moore and Lloyd by their 
acceptance of compensation have assigned the entire cause 
of action to the employer, they cannot, therefore, be in¬ 
cluded as legal plaintiffs herein. Under the Federal Rules 
of Civil Procedure the assignee of an entire cause of action 
is the real party in interest. 
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ARGUMENT. 

1 . 

The Court Below Properly Construed Section 33, District 
of Columbia Workmen’s Compensation Act; and the 
Substantive Rights of the Injured Employees There¬ 
under. 

The District of Columbia Workmen’s Compensation Act 
(U. S. C. A. 33, c. 18, Sec. 933), provides in part as follows: 

“(a) If, on account of a disability * * * for -which 
compensation is payable under this chapter the person 
entitled to such compensation determines that some 
person other than the employer is liable in damages, 
he mag elect * * * to receive such compensation or to 
recover damages against such third party . 

“(b) Acceptance of such compensation under an 
award in a compensation order filed by the Deputy 
Commissioner shall operate as an assignment to the 
employer of all right of the person entitled to compen¬ 
sation to recover damages against such third person . 

• • * • • # • 

“(d) Such employer on account of such assignment 
may either institute proceedings for the recovery of 
such damages or may compromise with such third per¬ 
son either without or after instituting such proceeding. 

• • • # • * • 

“(i) Where the employer is insured and the insur¬ 
ance carrier has assumed the payment of the compen¬ 
sation the insurance carrier shall be subrogated to all 
the rights of the employer under this section.” (Ital¬ 
ics supplied) 

Under the provisions of this section it is manifest that 
plaintiffs Moore and Lloyd -were put to an election to re¬ 
ceive compensation on account of their alleged injuries or 
to recover damages against defendant as the alleged third 
party defendant. They could pursue one remedy or the 
other, but obviously could not pursue both. Under the plain 
and natural interpretation of sub-section (b) above the 
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acceptance of compensation by plaintiffs Moore and Lloyd 
operated as an assignment to their employer of their right 
to recover damages against defendant. By virtue of such 
assignment the employer is given the right under sub-sec¬ 
tion (d) to institute proceedings for the recovery of such 
damages. Inasmuch as the insurance carrier has assumed 
the payment of the compensation found to be due plaintiffs 
Moore and Lloyd, it is subrogated under sub-section (i) to 
all rights of the employer. Hence it would seem to neces¬ 
sarily follow that under the very terms of the statute plain¬ 
tiffs Moore and Lloyd cannot maintain this suit as legal 
plaintiffs against defendant; and as a corollary to this 
proposition that the insurance carrier solely can maintain 
this suit against the defendant in order to reimburse itself 
for the losses actually paid. The authorities would seem 
to fully support this view. 

The case of Aetna Life Insurance Co. v. Moses, 287 IJ. S. 
530, 77 L. ed. 477, relied upon by Appellants, was decided 
on January 9, 1932; and provision (i) of the above statute 
subrogating the insurance carrier under certain circum¬ 
stances to all of the rights of the employer under the stat¬ 
ute was not enacted until June 25, 1938. In this case the 
declaration named as plaintiffs petitioner The Aetna Life 
Insurance Company “in its own right and also to the use 
of” the widow “in her own right and as Administratrix” 
and petitioner Bralove “to the use of” the insurance com¬ 
pany. Both courts below ruled that the Administratrix 
was the only proper plaintiff in an action for wrongful 
death and that the compensation act, though it assigns the 
cause of action for the death to the employer upon accept¬ 
ance of the award, does not, under the common law permit 
him to bring the suit in his own name. 

The Court had before it for consideration the identical 
sections here involved, namely, sub-sections (a), (b), (d), 
and (e) of Section 33 above. Mr. Justice Stone, in deliver¬ 
ing the opinion of the Court, said in part: 
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“In the case where the employee survives and ac¬ 
cepts compensation as the only person entitled, it is 
clear that the statutory assignment vests in the em¬ 
ployer the full right to recover damages from the third 
person. Double recovery by the employee # * * is thus 
avoided. 

“Concluding that where the employer is given any¬ 
thing to recover it is the full recovery provided by the 
wrongful death act, we do not think, as did the courts 
below, that the rights thus conferred may be enforced 
only by an action brought in the name of the personal 
representative. It is true that the statute does not 
expressly say that the employer may bring the action 
in his own name and that by the common law the as¬ 
signee must in general sue in the name of the assignor. 

* • • This rule, a vestige of the common law’s reluc¬ 
tance to admit that a chose in action may be assigned, is 
today but a formality which has been widely abolished 
by legislation. We see no reason for thinking that a 
statute passed in 1928 and clearly intended to effect 
a complete transfer of the cause of action should be 
interpreted to perpetuate that formality. • • • 

• ••••••••• 

“It is immaterial whether the statutory assignment 
is said to create a new cause of action in the employer 
or merely to permit him to enforce that previously 
vested in the employee or his personal representative. 
What is material is that the employer acquires the legal 
rights of the employee * * *. The compensation act 
permits him to enforce them in his own right.” (Italics 
supplied) 

Mr. Justice Stone, in discussing the right of an insurance 
carrier to be subrogated to the rights of an employer prior 
to the enactment of sub-section (i) of Section 33 above, 
then stated: 

“The insurer’s right of subrogation does not alter 
the fact that it is the employer who is directed by the 
statute to distribute the proceeds of the recovery, in 
which the insurer has only a partial interest. Accord- 
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ingly, the employer is the party to bring the action and 
the only necessary party plaintiff in the case before 
us.” (Italics supplied.) 

Mr. Justice Stone then continued with the following: 

“* * * Whether under Equity Rule 13 of the Su¬ 
preme Court of the District of Columbia * * * they 
(the insurance company and the widow, both in her own 
right and as administratix) may join with him (the 
employer) as legal plaintiffs since they have ‘an inter¬ 
est * * * in obtaining the relief demanded, ’ we do not de¬ 
cide. The decision does not depend upon the federal 
statute, but upon the local rule, and may be conditioned 
by unwritten practices which we should hesitate to dis¬ 
turb. Nor do we consider what would be the rights of 
the person entitled to compensation * * * compare Hunt 
v. Bankline (C. C. A. 4th) 35 F. (2d) 136 * # (Italics 
supplied) 

In Hunt v. Bankline, supra, referred to by Mr. Justice 
Stone in the Moses case, Mr. Justice Parker, after consid¬ 
ering all of the foregoing provisions of Section 33, said in 
part as follows: 

“WThen ail of these sections are considered together 
it is clear that the intention of the act is to require the 
employee who claims to have been injured by the negli¬ 
gence of a third person to elect whether he will accept 
compensation under the act or proceed against such 
third person. If he elects to receive the compensation, 
his cause of action is transferred to his employer, and 
he has no other or further interest therein, unless the 
employer recovers more than enough to reimburse him 
for the compensation paid, with costs and expenses, in 
which events the excess belongs to the employee. If he 
desires to assert his cause of action against the third 
person, he may do this without forfeiting his right to 
compensation, provided he gives the notice and files 
proceedings as the statute provides. In the latter case 
he must make his election and notify the commission 
before receiving compensation under the act, and, hav¬ 
ing done so, he will not receive compensation until the 
action against the third person is tried and determined, 
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and then will receive only the amount of the difference 
between the recovery against the third person and the 
compensation which the act provides. He can elect 
which course he will follow, but he cannot follow both. 

“We think that there can be no question that this is 
the correct interpretation of the act, if its provisions be 
considered in vacuo. Certainly it is the correct in¬ 
terpretation, if the act be considered in the light of 
the common law and of the history of similar legis¬ 
lation. At common law the acceptance of settlement 
from one of tiuo joint tort-feasors extinguished the 
cause of action and released both. And it was provided 
in English Compensation Act, and in that of most of 
the states, that the injured employee must elect whether 
he would proceed against his employer under the 
statute or pursue his common-law remedy against a 
third person liable for his injuries. • • • The present 
statute is more liberal to the employee. It allows him 
to sue the third person and still recover compensa¬ 
tion from his employer, if the action against the third 
person fails, or if he recovers less than the compensa¬ 
tion which the statute provides; but it allows this only 
upon condition that he postpone the collection of com¬ 
pensation until the suit against the third person be 
terminated. We do not think that Congress could have 
intended to give the employee rights so far beyond his 
rights, either at common law or under the usual com¬ 
pensation statutes, as are involved in the contention 
of libelant. 

“As to the provision that the employee who has ac¬ 
cepted compensation shall be entitled to any excess over 
reimbursement which the employer may recover in his 
suit against a third person, we think it clear, in the 
light of the other provisions which we have discussed, 
that this was not intended to give to the employee 
who has accepted compensation any right or interest 
in, or control over, the cause of action which is as¬ 
signed by the act to the employer. It is the employer, to 
whom the cause of action is assigned upon payment of 
compensation, who is given the right of deciding 
whether he will hazard the costs and expenses of suit. 
It is the employer who is given the power to determine 
whether a compromise shall be accepted or not. And 
the employee, having accepted the compensation which 
the law has fixed, has no further interest in the matter, 
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unless the employer decides to sue and succeeds in re¬ 
covering more than is necessary for his reimbursement. 
Then, and not until then, the interest of such employee 
arises. And this is given by the statute to the em¬ 
ployee, not, ice think, because he is deemed to have any 
interest in the cause of action, but to avoid the unseemly 
spectacle of the employer realizing a profit from his 
injury.” (Italics supplied.) 

In Johnsen v. American^Hawaiian S. S. Co., (C. C. A. 
9th) 98 F. (2d) 847, the court also approved the rule in 
Hunt v. Bankline, supra; and in holding that once an em¬ 
ployee has made a valid binding election to accept com¬ 
pensation he has no further control over the cause of action 
against an alleged third party whose negligence caused the 
injury, stated in part as follows: 

“* * • the plaintiff concedes that a cause of action 
against a third party tort feasor is automatically as¬ 
signed to the employer once there has been a valid 
binding election on the part of the employee to accept 
compensation. 33 U. S. C. A. Sec. 933(b); Sciortino v. 
Dimon Steamship Corp., D. C. N. Y. 1930, 39 F. 2d 210, 
affirmed 2 Cir., 1930, 44 F. 2d 1019; Moore v. Chris- 
tiensen S. S. Co., 5 Cir., 1931, 53 F. 2d 299; Freader v. 
Cities Service Transp. Co., D. C. N. Y., 1935, 14 F. 
Supp. 456; Lumbermen’s Mutual Casualty Co. v. Lowe, 
D. C. N. Y., 1933, 5 F. Supp. 447. However, one theory 
of the plaintiff, as evidenced by the allegations in his 
complaint, by the fact that the California Company is 
made a defendant, and by his argument in his briefs, is 
that after compensation is paid by the employer, he is 
under a duty to bring suit for the benefit of his em¬ 
ployee and that upon his failure to so do the employee 
may bring suit in his own name, naming the employer 
as a defendant. 

“The precise point was before the Circuit Court of 
Appeals for the Fourth Circuit in the case of Hunt v. 
Bank Line, Ltd., 1929, 35 F. 2d 136. In that case the 
libelant alleged that the employer and the third party 
were both insured by the same company and for that 
reason the employer refused to bring suit. The libel¬ 
ant contended that he had a substantial interest in 
having the employer institute the suit; that the cause of 
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action assigned by operation of the act to the employer 
is held by the latter in trust for benefit of the employee, 
as well as for his own benefit, and that, upon failure of 
the employer to sue, the employee may bring suit him¬ 
self for the benefit of both, joining the employer as a 
party. The court held that the employee could not 
maintain the action nor compel the employer to bring 
suit. It pointed out that while the position of the em¬ 
ployee might have some force if subdivision (b) and (e) 
of section 33 [33 U. S. C. A. Sec. 933(b) and (e)] were 
considered alone, when the other provisions of the sec¬ 
tion were considered it was apparent that the libelant’s 
position was unsound. Attention was called to the fact 
that under subdivision (d) the employer may com¬ 
promise with the third person ‘either without or after 
instituting’ proceedings for the recovery of damages. 
This subdivision, it was shown, is in striking contrast 
to subdivision (g) which gives the employer control 
over any compromise by the employee for an amount 
less than the employee would receive as compensation. 
This, the court held, indicated that Congress intended 
that once the employee has elected to accept compensa¬ 
tion,, the cause of action is assigned to the employer and 
the employee has no further rights or interests therein 
unless the employer recover more than the amount of 
compensation paid, costs and expenses. 

• ##•••##•# 

“ Plaintiff contends that the Supreme Court has over¬ 
ruled the Hunt Case, supra, in Aetna Life Ins. Co. v. 
Moses, 1932, 287 U. S. 530, 53 S. Ct. 231, 77 L. Ed. 477, 
88 A. L. R. 647. This position is untenable. The ques¬ 
tion was not before the Court in that case, and it ex¬ 
pressly refused to decide such. * * # 

“We think that a sound construction of the act war¬ 
rants the conclusion that once the employee has made a 
valid binding election to accept compensation he has no 
further control over the cause of action against the 
third person whose negligence caused the injury.” 
(Italics supplied) 

In The Nako Maru, (C. C. A. 3rd) 101 F. (2d) 716, the 
Court also approved the rule enunciated in Hunt v. Bank¬ 
line, supra. Mr. Justice Biggs, in rendering the opinion of 
the Court said: 
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“The appellee contends and the trial court found that 
the provisions of subsection (b) of Section 33 of the 
Act would not serve to permit a third person who has 
been guilty of a tort to escape responsibility for dam¬ 
ages because of the fact that the employer of the in¬ 
jured workman has paid him compensation. "We can¬ 
not accept this view. See Moore v. Christienson S. S. 
Co., 5 Cir., 53 F. 2d 299; Sciortino v. Dimon S. S. Corp., 
D. C., 39 F. 2d 210; Freader v. Cities Service Trans¬ 
portation Company, D. C. 14 F. Supp. 456.” 

Mr. Justice Biggs after referring to Ilunt v. Bankline , 
supra, and quoting certain excerpts of the opinion of the 
court then expressly adopts the following rule: 

“ ‘We think that there can be no question that this is 
the correct interpretation of the act, if is provisions be 
considered in vacuo. Certainly it is the correct inter¬ 
pretation, if the act be considered in the light of the 
common law and of the history of similar legislation. 
At common law the acceptance of settlement from one 
of two joint tort-feasors extinguished the cause of ac¬ 
tion and released both.’ 

“See, also, bv wav of analogy, Aetna Life Insurance 
Co. v. Moses, 287 U.'S. 530, 53 S. Ct. 231, 77 L. Ed. 477, 
88 A. L. R. 647.” 

In Moore v. Christiensen S. S. Co. (C. C. A. 5th), 53 F. 
(2d) 299, affirming 49 F. (2d) 807, the Court held that upon 
payment of a compensation award the employer alone could 
maintain a suit against the third party causing an em¬ 
ployee’s death. The case arose under the Longshoremen’s 
and Harbor Worker’s Compensation Act, 33 U. S. C. A., 
Sec. 901-950 which the court held had superseded the state 
law in respect to the cause of action alleged. In its opinion 
the court said in part: 

“• # * It is true that the person entitled to the com¬ 
pensation provided for by the act of Congress may 
elect to sue a third person for damages, but payment by 
the employer of such compensation operates as an as¬ 
signment to him of all rights of the legal representative 
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of the deceased to recover damages against such third 
person. Section 33 (33 USCA Sec. 933 ). * * * It clearly 
teas the intention of Congress to assign to the employer 
all rights of the legal representative of the deceased, 
and also to enumerate the classes of the beneficiaries 
on whose behalf recovery might be had. It is not to 
be supposed that for the same injury or death two ac¬ 
tions against the same party were contemplated, one 
under the state law and another under the act of Con¬ 
gress.” (Italics supplied) 

In Sciortino v. Dimon S. S. Corp. (D. C., E. D. N. Y.), 
39 F. (2d) 210, affirmed in 44 F. (2d) 1019 (C. C. A. 2d), 
the Court held that an injured employee could not maintain 
a suit arising out of an alleged third party’s negligence 
where he had accepted compensation under the Act here 
involved. The Court said: 

“Plaintiff has elected, to take compensation and 
therefore cannot rescind this election. Plaintiff’s ac¬ 
ceptance of compensation operates as an assignment 
of his rights to his employer. Section 33(b) of the 
Longshoremen’s and Harbor Workers’ Compensation 
Act (33 USCA sec. 933(b). The plaintiff’s acceptance 
of compensation with full knowledge thereof bars a 
recovery in this action. The complaint will be dis¬ 
missed.” (Italics supplied) 

In Holmes v. Henry denning & Sons (D. C., D. Or.), 7 F. 
(2d) 231, the Court in construing the provision of the Ore¬ 
gon statute which in principle is similar to the statute here 
involved, said in part as follows: 

“(1) The meaning of these provisions seems to be 
clear. A duty is devolved upon the employee to make 
an election whether to take under the act, or to seek a 
remedy against the party responsible for his injury, 
and such election must be made in advance of any suit. 
If he take under the act, the cause of action shall be 
assigned to the state for the benefit of the accident fund. 
I am of the view that, when he does elect to take under 
the act, the cause of action automatically inures to the 
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state, and that therefore no right of action abides with 
such employee; that the state alone can sue, and that 
for the benefit of the accident fund. 

“The rule is settled that, when a party has two rem¬ 
edies inconsistent with each other, any decisive act by 
him, done with the knowledge of his rights and of the 
facts, determines his election of this remedy. Robb v. 
Vos, 155 U. S. 13,15 S. Ct. 4, 39 L. Ed. 52.” 

In Doleman v. Levine, 295 U. S. 221, 79 L. ed. 1402, which 
went up from this Court, 64 App. D. C. 25, 73 F. (2d) 842, 
the Court in holding that the above statute vested in the 
employer the exclusive right to sue a third party wrong¬ 
doer not only where the injured employee survived and ac¬ 
cepted compensation, but also where the injury results in 
death and all or some of the beneficiaries accepted com¬ 
pensation, stated in part as follows: 

“We conclude that where the employer is given any¬ 
thing to recover by a suit brought directly against the 
wrongdoer, it is the full recovery to which the injured 
employee or his personal representative would he en¬ 
titled. See Aetna L. Ins. Co. v. Moses, supra (287 U. S. 
540, 77 L. ed. 481 * * (Italics supplied.) 

It would seem clear from a consideration of all of the pro¬ 
visions of the statute (Appellants’ Br., pp. 9-10) and the 
above authorities that plaintiffs Moore and Lloyd can not 
proceed as legal plaintiffs herein. That plaintiffs Moore 
and Lloyd were put to a definite election to receive com¬ 
pensation or to recover damages against defendant is with¬ 
out dispute. That the acceptance of compensation by plain¬ 
tiffs Moore and Lloyd operated as an assignment to the 
employer of all their rights to recover such damages is 
equally without dispute. Such assignments created their 
orderly and established effects. They transferred to and 
vested in the assignee, the entire cause of action. Plain¬ 
tiffs Moore and Lloyd retained no interest whatever in their 
cause of action. They assigned it as a whole. Clearly they 
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could not exercise their right to accept compensation and 
then seek to recover damages against defendant. They ac¬ 
quired no greater rights, nor is their position strengthened 
by being joined as legal plaintiffs along with the insurance 
carrier. 

Having elected to receive compensation such plaintiffs 
have no other or further interest in the cause of action un¬ 
less and until the employer elects to sue and recovers more 
than enough to reimburse himself for the compensation 
paid, with costs and expenses. Under the clear wording of 
the statute any excess belongs to the injured employees. 
Their substantive rights are fixed and controlled by the 
statute and the construction of Section 33 of the statute as 
made by the lower court does not violate any of their rights. 

2 . 

Injured Employees Not Real Parties in Interest, and Cannot 
be Joined as Plaintiffs under Federal Rules of Civil 
Procedure. 

In various of the cases relied upon by Appellants, the 
court recognizes that an injured employee even after hav¬ 
ing accepted compensation has a statutory right to any ex¬ 
cess recovery that may be made by the employer. The de¬ 
cision of the District Court supports this view. We find no 
quarrci with the rule as recognized and do not contend 
otherwise. Neither do we quarrel with the rule recognized 
in some of the cases relied on by Appellants that under such 
circumstances an injured employee, prior to the adoption 
of the Federal Rules of Civil Procedure, might properly be 
joined with the employer as a “use plaintiff.” It is unnec¬ 
essary to decide however whether an injured employee 
might properly be joined wfith the employer as a “use plain¬ 
tiff” because such is not the case here. Here, the injured 
employees attempt to join with the insurance carrier as 
legal plaintiffs in the prosecution of the cause of action. 
This they cannot do. 
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As clearly stated by the Supreme Court in the Moses case, 
the question as to whether or not persons having an inter¬ 
est in the recovery such as here may properly be joined as 
legal plaintiffs does not depend upon the statute but upon 
the local rule. Plaintiffs Moore and Lloyd find no support 
for their contention under the applicable Federal Rules of 
Civil Procedure. The effect of the “real party in inter¬ 
est” provision in Rule 17(a) of the Federal Rules of Civil 
Procedure, in respect to assignments, is that if by the sub¬ 
stantive law an interest has been transferred by an assign¬ 
ment, a suit on the assigned chose in action must be brought 
in the name of the assignee. These rules as this Court 
clearly recognizes in the recent case of Fennell v. Bache, 4 
Fed. Rules Serv., 17b.3, Case 2. 

“* * * deal, presumably at least, with procedure, not 
with matters of substcmtive right, in accordance with 
the limitation imposed by the enabling statute, Act of 
June 19,1934, c. 651, sec. 1, (48 Stat. 1064), 28 U. S. C., 
Sec. 723(b).” (Italics supplied.) 

In McWhirter v. Otis Elevator Co. (U. S. D. C., W. D. 
S. C.), 5 Fed. Rules Serv., 17a.l33, Case 1, the Court cites 
with approval Moore’s Federal Practice, Pages 2041, 2046 
and 2049 as follows: 

“The true meaning of real party in interest is as fol¬ 
lows : An action shall be prosecuted in the name of the 
party who, by the substantive law, has the right sought 
to be enforced * * * . The primary purpose of the 
real party in interest provision was to change the com¬ 
mon law rule that an action upon an assigned chose in 
action had to be prosecuted in the name of the assignor. 
The effect of the real party in interest provision, in re¬ 
spect to assignments, is that if by the substantive law 
an interest could be and was transferred by an assign¬ 
ment, a suit on the assigned chose in action must be 
brought in the name of the transferree # * * . The 
federal courts, in construing the real party in interest 
provisions of various state codes, and all the state 
courts, in construing their own provisions, have been 
in full accord in holding that the unconditional assignee 
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of a complete chose in action is the real party in interest 
and suit must be brought in his name.” (Italics sup¬ 
plied) 

The general rule would seem to be that in subrogation 
cases where the insurer has paid the full loss and is sub¬ 
rogated to the entire claim , the insurer is the real party in 
interest. Travelers Ins. Co. v. Great Lakes Eng. Wks. Co. 
(C. C. A. 6th), 1S4 F. 426; Marine Ins. Co. v. St. Louis I. M. 
& S. Ry. Co ., 41 F. 643; Moore's Federal Practice, page 
2056 and cases cited in Note 26. Appellants apparently 
urge, however, that inasmuch as the injured employees are 
entitled to any excess recovery which may be had by the 
employer they are real parties in interest. Stated other¬ 
wise, Appellants urge the employer is the assignee for col¬ 
lection or suit only and the injured employees are real par¬ 
ties in interest to the extent that they have a partial in¬ 
terest in the recovery. The fallacy of this argument is 
readily apparent for as we have seen under the statute 
there was an unconditional assignment of the complete 
chose in action. Under the substantive law, it is solely the 
employer who has the right sought to be enforced. How¬ 
ever, even under Rule 17(a) of the Federal Rules of Civil 
Procedure an assignee for collection or suit only is held to 
bo the real party in interest. 

In Rosenblitm v. Dingfelder , et al. (C. C. A. 2d), 111 F. 
(2d) 406, Mr. Justice Clark speaking for the Court said: 

“In modern times the assignment of choses in action 
has come to be thoroughly recognized, and the ‘real 
party in interest’ provision of the present day codes— 
repeated in Rule 17(a)—has been generally construed 
to include an assignee for collection or suit only. Titus 
v. Wallick, 306 U. S. 282, 83 L. ed. 653; Clarke and 
Hutchins, The Real Party in Interest, 34 Yale L. J. 
259; 2 Moore’s Federal Practice, 2005, 2051-2053.” 
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CONCLUSION. 

It has been fully demonstrated therefore that under the 
foregoing statute, plaintiffs Moore and Lloyd, by the exer¬ 
cise of their right to receive compensation, have divested 
themselves of any right, title or interest in this cause of 
action. Under the substantive law it is solely the assignee 
who has the right sought to be here enforced. Plaintiffs 
Moore and Lloyd therefore cannot be included herein as 
legal plaintiffs. They are not real parties in interest under 
the applicable provisions of the rules. Consequently the 
order and judgment of the District Court dropping them 
as legal plaintiffs herein should be affirmed. 

Respectfully submitted, 

W. W. Spalding, 

W. Gwynn Gardiner, 

James M. Earnest, 

Attorneys for Appellee. 




